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QUESTION PRESENTED

I. Whether the Eleventh Circuit Court of Appeals’s
interpretation of Section 5 of the Military
Commissions Act of 2006 violates the Supremacy
Clause of the Constitution of the United States.

II. Whether the Eleventh Circuit Court of Appeals’s
interpretation of the Geneva Convention to permit
the extradition of prisoners of war conflicts with
previous decisions of this Court on treaty
interpretation and statutory construction.
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Petitioner General Manuel Antonio Noriega
respectfully petitions for a writ of certiorari to review
the decision of the Eleventh Circuit Court of Appeals
affirming the decision of the District Court for the
Southern District of Florida denying General Noriega’s
petition for writ of habeas corpus seeking an order to
compel the United States to immediately repatriate
General Noriega to Panama pursuant to the Geneva
Convention Relative to the Treatment of Prisoners of
War.

OPINIONS BELOW

The opinion of the U.S. Court of Appeals for the
Eleventh Circuit (Pet. App. 1a-18a) is reported at 564
F.3d 1290.

JURISDICTION

This Eleventh Circuit affirmed the order of the
District Court denying the petition for writ of habeas
corpus on April 8, 2009. Jurisdiction of this Court is
invoked under 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

Art. VI, Para. 2, U.S. Const.

This Constitution, and the Laws of the
United States which shall be made in
Pursuance thereof; and all Treaties made, or
which shall be made, under the Authority of
the United States, shall be the supreme Law
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of the Land; and the Judges in every State
shall be bound thereby, any Thing in the
Constitution or Laws of any State to the
contrary notwithstanding.

Sec. 5, Military Commissions Act (2006)

(a) IN GENERAL.—No person may
invoke the Geneva Conventions or any
protocols thereto in any habeas corpus
petition or other civil action or proceeding to
which the United States, or a current or
former officer, employee, member of the
Armed Forces, or other agent of the United
States is a party as a source of rights in any
court of the United States or its States or
territories.

STATEMENT OF THE CASE

In 1989 General Manuel Antonio Noriega nullified
the presidential elections in Panama when the candidate
he supported lost the popular vote. General Noriega was
subsequently made the maximum leader of Panama and
on December 15, 1989, General Noriega declared that a
“state of war” existed between Panama and the United
States. Four days later, December 20, 1989, President
George Bush ordered U.S. troops into combat in Panama
on a mission whose stated goals were to “safeguard
American lives, restore democracy, preserve the Panama
Canal treaties, and seize General Noriega to face federal
drug charges.” Approximately eleven days later General
Noriega surrendered to American forces. On the flight
to Florida, General Noriega was formally arrested by
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agents of the Drug Enforcement Administration. United
States v. Noriega, 746 F.Supp. 1506, 1511 (S.D.Fla. 1992).

General Noriega was subsequently tried on an
indictment charging him with: RICO and RICO
conspiracy (18 U.S.C. § 1962(c) and (d)) (Counts 1 & 2);
conspiracy to import and distribute cocaine (21 U.S.C.
§ 963) (Counts 3 & 9); distribution of cocaine (21U.S.C.
§ 959) (Counts 4, 5, & 10); manufacture of cocaine
(21 U.S.C. § 959) (Count 6); conspiracy to manufacture,
distribute and import cocaine (21 U.S.C. § 963) (Count
7); and unlawful travel to promote a business enterprise
involving cocaine (18 U.S.C. § 1952(a)(3)) (Counts 11 &
12 — Count 12 was dismissed prior to trial).

In April 1992, General Noriega was convicted on
Counts 1-7 and 11 and found not guilty on Counts 9 and
10. General Noriega was sentenced to concurrent terms
of 20 years imprisonment on Counts 1 and 2, to be
followed by concurrent terms of 15 years’ imprisonment
on Counts 3-7 and a consecutive term of 5 years’
imprisonment on Count 11. General Noriega was
ordered to serve concurrent terms of 3 years’ special
parole as to Counts 3-7. On March 4, 1999, Judge William
Hoeveler reduced General Noriega’s sentence to 30
years imprisonment making him eligible for mandatory
release from prison after completion of two-thirds of his
sentence. General Noriega was scheduled to be released
on parole on September 9, 2007.

On July 17, 2007, the United States filed an initial
complaint for the extradition of General Noriega to the
Republic of France to stand trial on charges of engaging
in financial transactions with the proceeds of illegal drug
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trafficking. Thereafter, on July 23, 2007, General
Noriega filed a Petition for Writs of Habeas Corpus,
Mandamus, and Prohibition seeking an order that the
Magistrate Judge immediately cease any proceedings
on the extradition complaint based on General Noriega’s
argument that under the Third Geneva Convention the
United States was required to repatriate him to
Panama. Geneva Convention Relative to the Treatment
of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316
(hereinafter “GC III”). That petition for writ of habeas
corpus was brought under Title 28, United States Code,
Section 2255, and was filed as part of General Noriega’s
prior criminal case. After a hearing on August 13, 2007,
Judge William Hoeveler denied the petition for lack of
jurisdiction, holding that Section 2255 “‘applies to
challenges against the sentence imposed, and [General
Noriega] has not cited any defect in this Court’s
sentence as to [him].’” United States v. Noriega, 2007
WL 2947572, *1 (S.D. Fla. Aug. 24, 2007)(Noriega I)
(Pet. App. 39a). Despite holding that he was without
jurisdiction to rule on General Noriega’s claims, Judge
Hoeveler issued a 12 page opinion in which he addressed
in detail Petitioner’s arguments. The Court did so in
contemplation that counsel would immediately file a
Section 2241 petition with the Court. Id.

On August 28, 2007, Magistrate Judge William
Turnoff conducted an extradition hearing. At that
hearing General Noriega reiterated his position that
pursuant to the Geneva Convention the United States
was required to immediately repatriate him to Panama.
The next day, Magistrate Judge Turnoff issued a
Certificate of Extraditability.
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On September 5, 2007, General Noriega filed an
Emergency Motion for Stay of Extradition and a Petition
for Writ of Habeas Corpus Pursuant to 28 U.S.C. § 2241.
In this petition General Noriega re-asserted the
arguments that he had previously advanced in his
Section 2255 petition. He further argued that the
United States had failed to comply with the requirement
of Article 12 of Geneva III that the detaining Power
satisfy itself of the willingness and ability of France to
apply the Convention prior to the extradition. These
pleadings were filed as part of General Noriega’s prior
criminal case without objection by the government.
United States v. Noriega, 2007 WL 2947981, *1 (S.D.
Fla. Sept. 7, 2007)(Noriega II)(Pet. App. 30).

On September 7, 2007, Judge Hoeveler issued an
order dismissing the Petition for Writ of Habeas Corpus.
Judge Hoeveler held that he did not have jurisdiction
to rule on the habeas petition since it was filed in the
criminal case. Judge Hoeveler held that the proper
mechanism for challenging a certificate of extraditability
is to file a petition for writ of habeas corpus as a new
civil action, not to file such a petition as part of a pre
existing criminal case. Judge Hoeveler went on to note
that, if he had jurisdiction over the petition, he would
have denied it on the merits because “the United States
‘has satisfied itself . . . [that Defendant] will be afforded
the same benefits that he has enjoyed for the past fifteen
years in accordance with this Court’s 1992 order
declaring him a prisoner of war.’” United States v.
Noriega, 2007 WL 2947981, *1 (S.D. Fla. Sept. 7,
2007)(Noriega II)(Pet. App. 31a).
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On October 26, 2007 General Noriega blind filed
a Petition for Writ of Habeas Corpus pursuant to
28 U.S.C. § 2241. This petition was assigned to the
Honorable Paul C. Huck. Judge Huck suggested that he
was disposed to adopt the previous advisory opinions
issued by Judge Hoeveler subject to any additional claims
that were raised in the petition before him that had
not been resolved by Judge Hoeveler. Supplemental
briefing was filed, a hearing was held, and Judge Huck
issued an order denying General Noriega’s motion
(Pet. App. 19a – 28a).

On April 8, 2009, the Eleventh Circuit affirmed
and held that § 5 of the Military Commissions Act of
2006 (“MCA”), Pub. L. No. 109-366, § 5(a), 120 Stat. 2600,
2631, note following 28 U.S.C. § 2241 (2006), precluded
General Noriega from invoking the Geneva Convention
as a source of rights in a habeas corpus proceeding.
(Pet. App. 12a – 14a). The Eleventh Circuit also concluded
that extradition would not violate the Geneva Convention.
(Pet. App. 14a – 17a).
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REASONS FOR GRANTING THE PETITION

I. THE ELEVENTH CIRCUIT COURT OF
APPEALS’S INTERPRETATION OF SECTION
5 OF THE MILITARY COMMISSIONS ACT OF
2006 VIOLATES THE SUPREMACY CLAUSE
OF THE CONSTITUTION OF THE UNITED
STATES

Following the conclusion of the Korean War, the
United States ratified the four Geneva Conventions of
1949. As the Report of the Senate Committee on Foreign
Relations observed when it submitted the Conventions
for Senate approval:

[T]hese four conventions may rightly be
regarded as a landmark in the struggle to
obtain for military and civilian victims of war,
a humane treatment in accordance with the
most approved international usage. The
United States has a proud tradition of support
for individual rights, human freedom, and the
welfare and dignity of man. Approval of these
conventions by the Senate would be fully in
conformity with this great tradition.

Report of the Committee on Foreign Relations, Exec.
Rept. No.9, 84th Cong., 1st Sess, (1955).

Over the past 144 years, the Geneva conventions
have evolved from a single document concerned solely
with the care of wounded and sick soldiers, to a
comprehensive body of law addressing a host of issues
related to the treatment of both prisoners of war and
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civilians. As the nature of warfare changed, from battles
between armies in the field and navies at sea, to total
war directed against civilian populations and economic
infrastructure, the conventions changed as well,
addressing new problems arising from the latest
conflicts. At the conclusion of the Second World War,
one of the most dramatic and difficult challenges facing
the international community was the repatriation of
civilians and prisoners of war who remained under the
control of the various victorious powers. At the time that
the new conventions were proposed, “Thousands [of
prisoners of war] were still in French, British and Soviet
hands and several hundreds were not accounted for.”
Christiane Shields Delessert, Release and Repatriation
of Prisoners of War and the End of Active Hostilities: A
Study of Article 118, Paragraph 1, of the Third Geneva
Convention Relative to the Treatment of Prisoners of
War (1977), p. 62 (hereinafter “Delessert.”). Many of
these soldiers lost their status as prisoners of war.
Nearly 100,000 Germans in France were pressed into
working on civilian reconstruction projects, essentially
as slave labor. Delessert at 62, n.75. These soldiers were
uppermost in the minds of the delegates who assembled
in Geneva in 1948 to revise the convention. Their plight
led to the promulgation of Article 118 which commands:

Prisoners of war shall be released and
repatriated without delay after the cessation
of hostilities.

Geneva Convention Relative to the Treatment of
Prisoners of War (“Geneva III”), August 12, 1949, 6
U.S.T. 3316. Delessert at 70.
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Just prior to the completion of his criminal sentence,
the United States sought General Noriega’s extradition
to France. General Noriega filed a petition for writ of
habeas corpus objecting to his extradition to France
arguing that under the Geneva Convention, the United
States was required to immediately repatriate him to
Panama.

 In Hamdan v. Rumsfeld, 548 U.S 557, 126 S.Ct.
2749 (2006), this Court held that military commissions
were not expressly authorized by Congress and that the
procedures promulgated pursuant to executive order
violated the Uniform Code of Military Justice. This
Court also held that the procedures adopted failed to
satisfy the Geneva Convention. Congress responded to
Hamdan by enacting the Military Commissions Act of
2006 which explicitly stripped the courts of authority to
consider challenges to detention brought by persons
designated as enemy combatants. This provision,
contained in Section 7 of the Act, was struck down by
this Court in Boumediene v. Bush, __U.S. __, 128 S.Ct.
2229 (2008).

In Section 5 of this Act, Congress also sought to
restrict the kinds of rights which could be invoked before
the courts. Unlike Section 7, which applied solely to
persons designated enemy combatants, Section 5
applied to any person, including United States Citizens.
Section 5 of the MCA states:

(a) IN GENERAL.—No person may
invoke the Geneva Conventions or any
protocols thereto in any habeas corpus
petition or other civil action or proceeding to
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which the United States, or a current or
former officer, employee, member of the
Armed Forces, or other agent of the United
States is a party as a source of rights in any
court of the United States or its States or
territories. (Emphasis added)

The Eleventh Circuit held that this provision absolutely
and unambiguously prohibits persons from raising any
claim based upon the four Geneva Conventions of 1949.

This interpretation by the Eleventh Circuit of the
word “rights” assumes a definition of the word that is
nowhere found in the statute. It is just as reasonable to
conclude that “rights in court” means such privilege’s
as the right to counsel, the right to confront ones
accusers, the right to know the charges against one, as
it does claims derived from the protections afforded
prisoners of war under the Geneva Convention.

For instance, a legal action seeking an order
directing authorities to cease the torture of a prisoner
may cite to provisions of the Geneva Convention, but
that is not the same thing as a right being exercised in
court; rather it is a remedy being sought from a court.
The question before this Court now is one that was left
open in Boumediene, wherein the Court stated that its
opinion “does not address the content of the law that
governs petitioners’ detention,” leaving that question
for another day. 128 S.Ct. at 2277. This is an important
constitutional question since an interpretation of law
that results in the repeal of a treaty violates the
Supremacy Clause of the Constitution of the United
States. Sanchez-Llamas v. Oregon, 548 U.S. 331, 126
S.Ct. 2669, 1271 (4th Cir. 2006).
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The ultimate effect of the Eleventh Circuit’s
interpretation of Article 5 (GC III) is the complete
repudiation of the Geneva Convention. The Convention
depends upon the authority of competent tribunals to
decide whether a particular individual is a prisoner of
war and thus entitled to the full panoply of protections
guaranteed by the Convention.

Should any doubt arise as to whether persons,
having committed a belligerent act and
having fallen into the hands of the enemy,
belong to any of the categories enumerated
in Article 4, such persons shall enjoy the
protection of the present Convention until
such time as their status has been determined
by a competent tribunal.

Article 5, GC III. Pursuant to Eleventh Circuit’s
interpretation of Section 5 (MCA), no tribunal would
have the authority to grant any such status.

While Congress may well have wanted to limit the
ability of prisoners of war to challenge proceedings
before Military Commissions, the Eleventh Circuit’s
interpretation of Section 5 leads to a wholesale
repudiation of the Geneva Convention itself. Moreover,
it will result in confusion over the interpretation of
Article 21 of the Uniform Code of Military Justice, 10
U.S.C. § 801 et. seq. which this Court observed
incorporated by reference the common law of war
including the four Geneva Conventions. Hamdan, 126
S.Ct. at 2780. Indeed, it could be said that the Geneva
Conventions are so woven into the fabric of the law of
war, that to cast them out would be to return the law to
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where it stood when Sherman marched on Atlanta.
There is no evidence that Congress intended that.1 At
best, the statutory scheme is ambiguous, and under the
doctrine of lenity, such ambiguity must be construed in
favor of General Noriega. United States v. Santos, __
U.S. __,128 S.Ct 2020 (2008).

Ultimately, the Eleventh Circuit’s decision herein
encroaches upon the powers of the Executive and
Legislative branches. Its interpretation of Section 5
(MCA) threatens our Nation’s commitment to
international humanitarian law. Its interpretation of
Section 5 undermines protections that apply not only to
prisoners of war of the United States but to our own
men and woman who find themselves prisoners of war
of other nations. As the Committee on Foreign Relations
observed in 1955:

We should not be dissuaded by the
possibility that at some later date a
contracting party may invoke specious reason
to evade compliance with the obligations of
decent treatment which it has freely assumed
in these instruments. Its conduct can now be

1. Although the Court relied upon legislative history to
support its interpretation of Section 5 (MCA)(Pet. App. 13a –
14a) that history does not contain a definition the word “rights.”
The closest it comes to supporting the Eleventh Circuit’s
interpretation is Senator McCain’s statement that this provision
would bar a private right of action against U.S. personnel. But
nothing in any of the Geneva Conventions purports to create
any such remedies to begin with. Thus Senator McCain’s
observations can not bear the weight of the Eleventh Circuit’s
reliance upon them.
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measured against their approved standards,
and the weight of world opinion cannot but
exercise a salutary restraint on otherwise
unbridled actions. If the end result is only to
obtain for Americans caught in the maelstrom
of war a treatment which is 10 percent less
vicious than what they would receive without
these conventions, if only a few score of lives
are preserved because of the efforts at
Geneva, then the patience and laborious work
of all who contributed to that goal will not have
been in vain.

Report of the Committee on Foreign Relations, Exec.
Rept. No.9, 84th Cong., 1st Sess, (1955).

II. THE ELEVENTH CIRCUIT COURT OF
APPEALS’S INTERPRETATION OF THE
GENEVA CONVENTION TO PERMIT THE
EXTRADITION OF PRISONERS OF WAR
CONFLICTS WITH PREVIOUS DECISIONS OF
THIS COURT ON TREATY INTERPRETATION
AND STATUTORY CONSTRUCTION

Article 118 of the Geneva Convention Relative to
the Treatment of Prisoners of War, (GC III) commands:

Prisoners of war shall be released and
repatriated without delay after the cessation
of hostilities.

Only in the case of war criminals is a Power permitted
to extradite a prisoner of war to another country. Only
where a prisoner of war is still serving a sentence for
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the commission of a crime, is any delay of repatriation
permitted. Because there is no specific authority
permitting extradition of prisoners of war, the courts
below relied upon Article 12 of the Convention which
addresses transfers of prisoners between allies during
a time of conflict. This interpretation is contrary to the
intent of this provision as demonstrated by a plain
reading of its text. The full article states:

Prisoners of war are in the hands of the
enemy Power, but not of the individuals or
military units who have captured them.
Irrespective of the individual responsibilities
that may exist, the Detaining Power is
responsible for the treatment given them.

Prisoners of war may only be transferred
by the Detaining Power to a Power which is a
party to the Convention and after the Detaining
Power has satisfied itself of the willingness and
ability of such transferee Power to apply the
Convention. When prisoners of war are
transferred under such circumstances,
responsibility for the application of the
Convention rests on the Power accepting them
while they are in its custody.

Nevertheless if that Power fails to carry out
the provisions of the Convention in any
important respect, the Power by whom the
prisoners of war were transferred shall, upon
being notified by the Protecting Power, take
effective measures to correct the situation or
shall request the return of the prisoners of war.
Such requests must be complied with.
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Nothing in Article 12 grants any nation the right to
disregard the mandate of Article 118. The first
paragraph places ultimate responsibility for the well-
being of prisoners of war with the Power, ie nation, that
detains them. Responsibility for any harm that befalls
the prisoner cannot be avoided by blaming it on the
unauthorized actions of individuals or military units. The
second paragraph is not a grant of authority. It places
restrictions on the practice of transferring prisoners
from one Power to another. Transfer is prohibited unless
the Detaining Power is satisfied that the Receiving
Power is both willing and able to apply the Convention.
The third paragraph places upon the Detaining Power
the ongoing duty to insure that the prisoner is afforded
the protections of the Geneva Convention while in the
custody of the Receiving Power.

As in statutory construction, the text of the treaty
is central to its interpretation. Air France v. Saks, 470
U.S. 392, 397-98 (1995), (“[t]he analysis must begin,
however, with the text of the treaty and the context in
which the written words are used.”). An analysis of the
words used in Article 12 demonstrates that it does not
constitute a grant of any authority authorizing a
Detaining Power to extradite a prisoner of war to
another nation. Rather it is a limitation upon whatever
other authority exists within the Convention.

Because the Geneva Convention mandates
repatriation and does not provide for extradition, the
Courts below looked to Article 45 of the Civilian
Convention which specifically states that the provisions
of this article “‘do not constitute an obstacle to the
extradition, in pursuance of extradition treaties
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concluded before the outbreak of hostilities of protected
persons accused of offenses against ordinary criminal
law.’ Geneva Convention IV Relative to the Protection
of Civilian Persons in Time of War, art. 45, 12 August
1949, 6 U.S.T. 3516.” (Pet. App. 17a). The Court also
relied upon the Commentary to Article 45 which states
that the term “transfer” may mean “internment in the
territory of another Power, repatriation, the returning
of protected persons to their country of residence or
their extradition.” 4 Int’l Committee of Red Cross,
Commentary, Geneva Conventions Relative to the
Protection of Civilians in Time of War (1960) 266
(hereinafter GCIV Commentary). Id.

While the Court below recognized that the purpose
of the Fourth Convention is different from the Third,
nevertheless it found compelling the fact “that the
convening parties expressed an understanding of the
term ‘transfer’ which included extradition.” (Pet. App.
17a).

The Court’s analysis runs afoul of basic rules of
statutory construction. As this Court has explained:

A familiar principle of statutory construction,
relevant both in Lindh and here, is that a
negative inference may be drawn from the
exclusion of language from one statutory
provision that is included in other provisions of
the same statute. See id., at 330, 117 S.Ct. 2059;
see also, e.g., Russello v. United States, 464 U.S.
16, 23, 104 S.Ct. 296, 78 L.Ed.2d 17 (1983)
(“ ‘[W]here Congress includes particular
language in one section of a statute but omits it
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in another section of the same Act, it is generally
presumed that Congress acts intentionally
and purposely in the disparate inclusion or
exclusion’ ”)

Hamdan, 548 U.S at 578, 126 S.Ct. at 2765-66.

Nowhere in the text of Article 12 (GCIII) or in its
Commentary is the word “extradition” ever used. By
contrast, the term “extradition” is explicitly used in both
the text and the Commentary to Article 45 (GCIV). This
clearly demonstrates that had the drafters intended to
sanction extradition proceedings in the Prisoner of War
Convention, they knew how to do so. See, e.g., Russello
v. United States ,  464 U.S. 16, 23, 104 S.Ct. 296
(1983)(“’[W]here Congress includes particular language
in one section of a statute but omits it in another section
of the same Act, it is generally presumed that Congress
acts intentionally and purposely in the disparate
inclusion or exclusion.’”). The fact that the two
Conventions were drafted in tandem strengthens this
presumption. Hamdan, 548 U.S. at 579, 126 S.Ct. at
2766.

Moreover, where the drafters of the four conventions
sought to adopt the same principles, they did so by
including articles that were common to each convention
and were written in nearly identical language. Thus
Article 3 of the Prisoner of War Convention, pertaining
to CONFLICTS NOT OF AN INTERNATIONAL
CHARACTER, is identical to Article 3 of the Civilian
Convention (and to the other two Conventions as well).
They are known as “Common Articles.”
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It is significant to note that all four of the Geneva
Conventions of 1949 were drafted during the same four
month period of time, culminating in the simultaneous
signature by seventeen of the delegations to all four
conventions on August 12, 1949. 3 Int’l Committee of
Red Cross, Commentary, Geneva Conventions Relative
to the Treatment of Prisoners of War 9 (1960) (herein
after GCIII Commentary). As the Commentary
explained:

The Conference set up four main
Committees, which sat simultaneously and
considered (a) the revision of the First Geneva
Convention and the Hague Agreement of 1899
which adapts that Convention to maritime
warfare, (b) the revision of the Prisoner of War
Convention, (c) the preparation of a
Convention for the protection of civilians in
time of war, and (d) provisions common to all
four Conventions. Numerous working parties
were formed, and there were also a Co-
ordination Committee and a Drafting
Committee, which met towards the end of the
Conference and endeavored to achieve a
uniform presentation of the texts.

Id. p. 7. Thus the circumstances involving the drafting
and signing of the Convention is further proof that the
drafters did not intend for the word transfer as used in
Article 12 of the Prisoner of War Convention to include
the definition of that term from Article 45 of the Civilian
Convention. Lindh v. Murphy , 521 U.S. 320, 330
(1997)(holding that certain limitations on the availability
of habeas relief imposed by AEDPA applied only to cases
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filed after that statute’s effective date where Congress’
failure to identify the temporal reach of those
limitations, which governed noncapital cases, stood in
contrast to its express command in the same legislation
that new rules governing habeas petitions in capital
cases “apply to cases pending on or after the date of
enactment.”).2

In Hamdan , this Court relied heavily on the
Commentaries to the Geneva Convention in interpreting
the scope of Common Article 3. 548 U.S at 631, 126 S.Ct.

2. The Eleventh Circuit was concerned that Petitioner’s
interpretation of the Geneva Convention would lead to the
anomalous result of civilians being subject to extradition but
not prisoners of war. (Pet. App. 17a). But as this Court pointed
out in Santos:

When interpreting a criminal statute, we do not play
the part of a mind reader. In our seminal rule-of-lenity
decision, Chief Justice Marshall rejected the impulse
to speculate regarding a dubious congressional intent.
“[P]robability is not a guide which a court, in construing
a penal statute, can safely take.” United States v.
Wiltberger, 5 Wheat. 76, 105, 5 L.Ed. 37 (1820).

128 S.Ct. 2026. It is not so anomalous a result given the
significant differences in treatment afforded prisoners of war
and civilians. A prisoner of war may be held for many years in
confinement and in conditions significantly different from
civilians. The drafters may well have decided it more important
to insure that prisoners be returned home without delay
believing that in most instances the question of extradition
could be addressed between the requesting state and the
prisoner’s home nation. Finally, the Geneva Convention should
not be a shield used by a civilian who is on the run from the
Requesting Power. That will not be the case of a prisoner of war
who is in the custody of the Detaining Power involuntarily.
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at 2796. The Commentary to Article 12 (GC III) explains
that this Article addresses the “special case” of
prisoners of war transferred from one belligerent Power
to another during time of war. GC III Commentary at
128. “This practice, which became increasingly common
during the Second World War, raises a problem quite
distinct from the question of the accommodation and
hospitalization of prisoners of war in a neutral country.”
Id.  at 131. The Commentary reported that, “the
significance of this question has deepened with the
establishment of military organizations for collective
defense such as the North Atlantic Treaty Organization
and the Warsaw Pact, which place the armed forces of
several Powers under a unified command in case of
conflict.” Id. at. 132.

That this Article was designed solely to address the
responsibility of nations during the course of an ongoing
war is made crystal clear by the statement that “There
must be no possibility for a group of States which are
fighting together to agree to hand over to one of their
members not a party to the Convention all or some of
the prisoners whom they have captured jointly, thus
evading the application of the Convention.” Id. at 136.

Moreover, Article 12 is found in Part II of
the Convention. Part II is entitled GENERAL
PROTECTION OF PRISONERS OF WAR. Other
Articles within this part include: Humane treatment of
prisoners  (Article 13); Respect for the person of
prisoners  (Article 14); Maintenance of prisoners
(Article 15); and Equality of treatment (Article 16). By
contrast Article 119, para. 5, which permitted the United
States to detain General Noriega in the United States
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pending completion of his punishment is found in Part
IV, TERMINATION OF CAPTIVITY. Paragraph 5 of
Article 119 of Geneva III, states:

Prisoners of war against whom criminal
proceedings for an indictable offense are
pending may be detained until the end of
such proceedings, and, if necessary until the
completion of the punishment. The same shall
apply to prisoners of war already convicted
of an indictable offense.

This was the authority that permitted the United
States to delay General Noriega’s repatriation pending
his parole on the criminal conviction. But it provides no
authority for any other nation to delay a prisoner’s
repatriation and it was clearly meant to apply only to
prisoners in the custody of a nation due to his or her
capture during time of war. This is clear from the first
paragraph of Article 119, which states:

Repatriation shall be effected in
conditions similar to those laid down in
Articles 46 to 48 inclusive of the present
Convention for the transfer of prisoners of
war, having regard to the provisions of
Article 118 and to those of the following
paragraphs.

Articles 46 through 48 are found in Part III, entitled
CAPITIVITY, Chapter VIII, Transfer of prisoners of
war after their arrival in camp. Article 46 addresses
Conditions,  Article 47 addresses Circumstances
precluding transfer, and Article 48 Procedure for
transfer. The Commentary to each of these Articles
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demonstrates that in each instance, the Convention
intended to clarify the protections guaranteed to
prisoners during time of war. See , e.g. ,  GC III
Commentary p. 254, “During the Second Word War,
many prisoners-of-war convoys, particularly those
transferred by sea, were attacked and heavy losses were
caused. The International Committee of the Red Cross
therefore appealed to the Detaining Powers to resort
to conveyances of prisoners of war by sea only for
imperative reasons;” Finally Paragraph 2 of Article 47
states, “If the combat zone draws closer to a camp, the
prisoner of war in said camp shall not be transferred
unless the transfer can be carried out in adequate
conditions of safety. . . .”

Plainly, the Prisoner of War Convention requires the
immediate return home of prisoners of war at the end
of hostilities subject to completion of any sentence
imposed for crimes prosecuted by the Detaining Power.
Only in the case of war criminals is any exception
permitted.

The drafters of the Prisoner of War Convention
contemplated one narrow circumstance where it would
be necessary for one Power to turn over a prisoner of
war to another Power to the Convention—that involving
war criminals. Article 129 states in relevant part:

Each High Contracting Party shall be
under the obligation to search for persons
alleged to have committed, or to have ordered
to be committed, such grave breaches, and
shall bring such persons, regardless of their
nationality, before its own courts. It may
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also, if it prefers, and in accordance with the
provisions of its own legislation, hand such
persons over for trial to another High
Contracting Party concerned, provided such
High Contracting Party has made out a
prima facie case.

Grave breaches are, of course, war crimes. What this
Article demonstrates is that had the drafters’ of the
Geneva Convention wanted to permit transfers from one
Power to another for purposes of prosecution for
ordinary offenses, they knew how to do so. Sosa v.
Alvarez-Machain,  542 U.S. 692, 711 n. 9 (2004).
Hamdan, supra, Russello supra.

CONCLUSION

The petition for certiorari should be granted and
General Noriega should be returned to Panama.

Respectfully submitted,

JON MAY
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Miami, FL 33131
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APPENDIX A — OPINION OF THE UNITED STATES
COURT OF APPEALS FOR THE ELEVENTH

CIRCUIT FILED APRIL 8, 2009

IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 08-11021

D.C. Docket No. 07-22816-CV-PCH

GENERAL MANUEL ANTONIO NORIEGA,

Petitioner-Appellant,

versus

GEORGE PASTRANA, Warden, FCI Miami,
HILLARY CLINTON, Secretary of State,

United States Department of State,

Respondents-Appellees.

Appeal from the United States District Court
for the Southern District of Florida

(April 8, 2009)

Before DUBINA and CARNES, Circuit Judges, and
RESTANI,* Judge.

* Honorable Jane A. Restani, Chief Judge of the United
States Court of International Trade, sitting by designation.



Appendix A

2a

RESTANI, Chief Judge:

Appellant General Manuel Antonio Noriega appeals
the decision of the United States District Court for the
Southern District of Florida denying his petition for writ
of habeas corpus. The district court determined that
the Geneva Convention Relative to the Treatment of
Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75
U.N.T.S. 135 (“Third Geneva Convention” or
“Convention”), does not foreclose the extradition of
prisoners of war and that the United States had
sufficiently complied with its obligations under the
Convention. We affirm and hold that § 5 of the Military
Commissions Act of 2006 (“MCA”), Pub.L. No. 109-366,
§ 5(a), 120 Stat. 2600, 2631, note following 28 U.S.C.
§ 2241 (2006), precludes Noriega from invoking the
Geneva Convention as a source of rights in a habeas
proceeding and therefore deny Noriega’s habeas
petition. We also conclude that extradition would not
violate the Convention.

BACKGROUND

In February 1988, a federal grand jury in the
Southern District of Florida indicted Noriega on drug-
related conspiracy charges. In April 1992, Noriega was
convicted for RICO and RICO conspiracy (18 U.S.C.
§ 1962(c) and (d)), conspiracy to import and distribute
cocaine (21 U.S.C. § 963), distribution of cocaine
(21 U.S.C. § 959), manufacture of cocaine (21 U.S.C.
§ 959), conspiracy to manufacture, distribute, and import
cocaine (21 U.S.C. § 963), and unlawful travel to promote
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a business enterprise involving cocaine (18 U.S.C.
§ 1952(a)(3)). Noriega was sentenced to concurrent
terms of twenty years’ imprisonment, followed by
concurrent terms of fifteen years’ imprisonment, a
consecutive term of five years’ imprisonment, and
concurrent terms of three years’ special parole. Noriega
was designated a prisoner of war and accorded the
benefits conferred on prisoners of war by the Third
Geneva Convention.1 The district court reduced
Noriega’s sentence to thirty years’ imprisonment on
March 4, 1999, and Noriega was scheduled to be released
on parole on September 9, 2007.

At the request of the French government, the
United States filed a complaint on July 17, 2007, for the
extradition of Noriega, pursuant to an extradition treaty
with France.2 On July 23, 2007, Noriega filed a petition

1. The district court determined that Noriega was a
prisoner of war under the Third Geneva Convention in response
to Noriega’s concerns about the type of care he would receive
while in custody. United States v. Noriega, 808 F.Supp. 791, 793-
96 (S.D.Fla.1992) (Hoeveler, J.) (“Noriega I”). Specifically, the
district court found that the hostilities in Panama constituted
an “armed conflict” within the meaning of article 2, that Noriega
was a member of the armed forces of a party to the conflict
under article 4, and that the district court was a “competent
tribunal” to determine his prisoner of war status under article
5 of the Third Geneva Convention. Id. This determination was
not appealed.

2. Noriega was convicted in absentia in France of using
the proceeds of illegal drug trafficking to engage in financial
transactions. Noriega will have the opportunity to challenge
this conviction and seek a new trial upon his surrender to France.



Appendix A

4a

in the related criminal case for a writ of habeas corpus
under 28 U.S.C. § 2255,3 alleging that the extradition
violated his rights under the Third Geneva Convention.
The district court denied his petition on August 24, 2007,
for lack of jurisdiction, finding that because Noriega was
not challenging his sentence, § 2255 did not apply.
United States v. Noriega, No. 88-0079-CR, 2007 WL
2947572, at *1 (S.D.Fla. Aug. 24, 2007) (Hoeveler, J.)
(“Noriega II”). Nevertheless, because of the imminency
of the extradition hearing, Noriega’s planned release,
and the expectation that Noriega would refile the
petition correctly under 28 U.S.C. § 2241,4 the district
court reviewed the petition on the merits. Id. The
district court reasoned that even if it had jurisdiction,
it would still deny the petition because the United States
had satisfied its international obligations under the
Third Geneva Convention. Id. at *2-5. An extradition
hearing was held on August 28, 2007, and a Certificate
of Extraditability was issued on August 29, 2007.

On September 5, 2007, in the related criminal case,
Noriega filed a petition for a writ of habeas corpus

3. A prisoner’s “collateral attack[ ] on the validity of a
federal sentence must be brought under § 2255,” Darby v.
Hawk-Sawyer, 405 F.3d 942, 944 (11th Cir.2005), by “mov[ing]
the court which imposed the sentence to vacate, set aside or
correct the sentence,” 28 U.S.C. § 2255(a).

4. Under 28 U.S.C. § 2241, “[w]rits of habeas corpus may
be granted” to a prisoner “in custody in violation of the
Constitution or laws or treaties of the United States.” 28 U.S.C.
§ 2241(a), (c)(3).



Appendix A

5a

pursuant to 28 U.S.C. § 2241, alleging that the United
States had not complied with article 12 of the Third
Geneva Convention by satisfying itself of France’s
willingness and ability to consider Noriega a prisoner
of war and apply the Convention. On September 7, 2007,
the district court again dismissed the habeas petition
for lack of jurisdiction, because Noriega had failed to
file his petition in a new civil action. United States v.
Noriega, No. 88-0079-CR, 2007 WL 2947981, at *1
(S.D.Fla. Sept. 7, 2007) (Hoeveler, J.) (“Noriega III”).
The district court intimated that it still would have
denied the petition on the merits, because the United
States had demonstrated that upon extradition Noriega
would be afforded the same benefits he enjoyed in the
United States. Id.

Noriega filed the habeas petition that is before us
on October 26, 2007. On January 14, 2008, the district
court adopted the findings of fact, legal analysis, and
conclusions of law set forth in the August 24, 2007, and
September 7, 2007, orders and denied the petition.
Noriega v. United States, No. 07-CV-22816-PCH, 2008
WL 331394, slip op. at 6-7 (S.D.Fla. Jan. 14, 2008) (Huck,
J.) (“Noriega IV”). The district court concluded that
the Third Geneva Convention did not bar Noriega’s
extradition to France. Noriega now appeals.5

5. On October 5, 2007, this Court dismissed for want of
prosecution Noriega’s appeal of the September 7, 2007 order
denying his § 2241 habeas petition. On February 11, 2008, we
granted Noriega’s voluntary dismissal of his appeal of the
August 24, 2007 order denying his § 2255 habeas petition.
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JURISDICTION

Noriega is in federal custody and has sought habeas
corpus relief under 28 U.S.C. § 2241 to challenge his
extradition. We have jurisdiction under 28 U.S.C.
§§ 1291 and 2253 to review a final order in a habeas
proceeding and can therefore decide whether any law
prevents Noriega’s extradition.

The issues present in Boumediene v. Bush, __ U.S.
__, 128 S.Ct. 2229 (2008), concerning the
constitutionality of § 7 of the MCA, are not presented
by § 5 of the MCA, the provision at issue here, as the
parties concede. In Boumediene, the Supreme Court
found § 7 of the MCA, which explicitly removed the
jurisdiction of courts to consider habeas actions by
enemy combatants, to be unconstitutional. Id. at 2242-
44, 2275. The Court determined that the petitioners
could not be prevented from seeking the writ because
of their status as enemy combatants or detention in
Guantanamo Bay, and therefore they were entitled to
the constitutional privilege of habeas corpus. Id. at 2262.
The Court further held that the procedures for
reviewing the status of a detainee under the Detainee
Treatment Act of 2005, Pub.L. No. 109-148, Div. A, Tit.
X, § 1005, 119 Stat 2680, 2740-44, note following
10 U.S.C. § 801 (2005 ed., Supp. V), were not an
adequate and effective substitute for the habeas writ.
Id. at 2274. Section 5, in contrast, as discussed more
fully, infra, at most changes one substantive provision
of law upon which a party might rely in seeking habeas
relief. We are not presented with a situation in which
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potential petitioners are effectively banned from
seeking habeas relief because any constitutional rights
or claims are made unavailable.

STANDARD OF REVIEW

On review of a denial of a habeas petition regarding
the issuance of a certification of extraditability, we
review factual findings for clear error and questions of
law de novo. Kastnerova v. United States, 365 F.3d 980,
984 (11th Cir. 2004).

DISCUSSION

I. Extradition Principles

Extradition is an executive function derived from
the President’s power to conduct foreign affairs, and
the judiciary historically has played a limited role in
extradition proceedings. Martin v. Warden, Atlanta
Pen, 993 F.2d 824, 828 & n. 6 (11th Cir. 1993); see also
Terlinden v. Ames, 184 U.S. 270, 288 (1902) (“[T]he
question whether power remains in a foreign state to
carry out its treaty obligations is in its nature political
and not judicial, and . . . the courts ought not . . . interfere
with the conclusions of the political department in that
regard.”).

The United States’ authority to extradite Noriega
comes from the United States’ extradition treaty with
France. The federal extradition statute generally
permits extradition when based on a treaty or
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convention. See 18 U.S.C. § 3184. Article 1 of the
extradition treaty between the United States and
France, entitled “Obligation to Extradite,” states that
“[t]he Contracting States agree to extradite to each
other, pursuant to the provisions of this Treaty, persons
whom the competent authorities in the Requesting State
have charged with or found guilty of an extraditable
offense.” Extradition Treaty, U.S.-Fr., art. 1, Apr. 23,
1996, S. Treaty Doc. No. 105-13 (2002). The treaty
further defines an extraditable offense as one “punished
under the laws in both States by deprivation of liberty
for a maximum of at least one year or by a more severe
penalty.” Id. at art. 2(1). The offense of which Noriega
has been convicted in absentia  in France, which
corresponds to money laundering in the United States,
undoubtedly falls within the purview of the treaty.6

There is no right to appeal extradition certification
determinations, see Kastnerova, 365 F.3d at 984 n.4, and
collateral review of an extradition determination by
means of a petition for writ of habeas corpus is generally
limited “to determining ‘whether the magistrate had
jurisdiction, whether the offense charged is within the
treaty and, . . . whether there was any evidence

6. Noriega was charged with violations under French law
of engaging in financial transactions with the proceeds of illegal
drug trafficking, in violation of section 415 of the French
Customs Code (Law 88-1149 of December 23, 1998, promulgated
on December 28, 1988). Money laundering is a felony punishable
in the United States by up to twenty years’ imprisonment. See
18 U.S.C. § 1956(a). The parties do not dispute the applicability
of the Extradition Treaty to either provision.
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warranting the finding that there was reasonable
ground to believe the accused guilty.’ ” Martin, 993 F.2d
at 828 (quoting Fernandez v. Phillips, 268 U.S. 311, 312
(1925)). The issue of whether the treaty of extradition
has no force because another treaty or law prevents its
operation is no less a fundamental one than is treaty
coverage of the offense charged, and is within the class
of reviewable challenges to extradition. See, e.g.,
Valenzuela v. United States, 286 F.3d 1223, 1229 (11th
Cir. 2002) (noting that despite the court’s “limited role
in extradition proceedings, the judiciary must ensure
that the constitutional rights of individuals subject to
extradition are observed”); Yapp v. Reno, 26 F.3d 1562,
1565 (11th Cir. 1994) (concluding that the court was still
required to interpret a provision of the applicable
extradition treaty regardless of the limited scope of
habeas corpus review in extradition proceedings);
Ahmad v. Wigen, 910 F.2d 1063, 1064-65 (2d Cir. 1990)
(adhering to the limited role of habeas corpus in
extradition proceedings but still considering whether
the government’s conduct violated the Constitution or
established principles of international law). Noriega has
failed to assert any applicable law which would prevent
his extradition to France under the Extradition Treaty.

We find it unnecessary to resolve the question of
whether the Geneva Conventions are self-executing,7

7. By “self-executing,” we mean “that the treaty has
automatic domestic effect as federal law upon ratification.”
Medellin v. Texas, __ U.S. __, 128 S.Ct. 1346, 1356 n.2 (2008).
In Johnson v. Eisentrager, 339 U.S. 763 (1950), the Supreme

(Cont’d)
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because it is within Congress’ power to change domestic
law, even if the law originally arose from a self-executing
treaty. See Medellin, 128 S.Ct. at 1359 n. 5 (“Whether
or not the United States ‘undertakes’ to comply with a
treaty says nothing about what laws it may enact. The
United States is always ‘at liberty to make . . . such
laws as [it] think[s] proper.’” (quoting Todok v. Union
State Bank of Harvard, Neb., 281 U.S. 449, 453(1930))).

Court appeared wary of finding the 1929 Convention-the
predecessor to the 1949 Conventions-self executing:

It is . . . the obvious scheme of the Agreement that
responsibility for observance and enforcement of
these rights is upon political and military
authorities. Rights of alien enemies are vindicated
under it only through protests and intervention of
protecting powers as the rights of our citizens
against foreign governments are vindicated only by
Presidential intervention.

Id. at 789 n.14. In Hamdan v. Rumsfeld, 548 U.S. 557 (2006),
however, the Court referred to this footnote as a “curious
statement suggesting that the Court lacked power even to
consider the merits of the Geneva Convention argument.”
Id. at 627. In discussing the adequacy of military commissions
the Court did not resolve the issue of whether the Geneva
Conventions were self-executing, but rather, found that even if
the scheme of the Geneva Conventions “would, absent some
other provision of law, preclude [the] invocation of the
Convention’s provisions as an independent source of law
binding the Government’s actions and furnishing petitioner
with any enforceable right,” the rights at issue were “part of
the law of war” and made applicable by statute. Id. at 627-28.

(Cont’d)
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That is, because “‘an Act of Congress . . . is on a full
parity with a treaty, . . . when a statute which is
subsequent in time is inconsistent with a treaty, the
statute to the extent of conflict renders the treaty null.’”
Breard v. Greene, 523 U.S. 371, 376 (1998) (quoting Reid
v. Covert, 354 U.S. 1, 18 (1957)) (finding that petitioner’s
claim for relief based on violations of the Vienna
Convention on Consular Relations was subject to later
enacted Antiterrorism and Effective Death Penalty Act);
see also Medellin, 128 S.Ct. at 1359 n. 5 (“Indeed, a later-
in-time federal statute supersedes inconsistent treaty
provisions.”). Thus, as discussed below, while the United
States’ international obligations under the Geneva
Conventions are not altered by the enactment of § 5 of
the MCA, Congress has superseded whatever domestic
effect the Geneva Conventions may have had in actions
such as this.

II. Section 5 of the Military Commissions Act

The parties’ dispute centers on the extent to which
§ 5 removes an individual’s ability to invoke the
Conventions in a civil action against the United States,
including a habeas proceeding. Section 5 of the MCA
provides:

No person may invoke the Geneva
Conventions or any protocols thereto in any
habeas corpus or other civil action or
proceeding to which the United States, or . . .
agent of the United States is a party as a
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source of rights in any court of the United
States or its States or territories.

MCA, § 5(a).

Noriega maintains that while under § 5 he cannot
invoke the Third Geneva Convention as a source of
individual rights in a judicial proceeding, “his right to
enforce the provisions of the Geneva Convention against
the Secretary of State, the Bureau of Prisons, or the
Department of Justice [is] in no way abrogated.”
(Appellant’s Reply Br. 15.) Thus, Noriega argues that
article 118 of the Third Geneva Convention mandates
that he be immediately repatriated to Panama, as his
term of imprisonment in the United States is complete.
See Third Geneva Convention art. 118 (“Prisoners of
war shall be released and repatriated without delay after
the cessation of active hostilities.”). The Government
maintains that § 5(a) of the MCA precludes invocation
of the Third Geneva Convention in this proceeding, as §
5(a) “codified the principle that the Geneva Conventions
[are] not judicially enforceable by private parties,” and
that regardless, the Third Geneva Convention
authorizes his continued detention pending his
extradition for criminal proceedings in France.
(Appellees’ Br. 14 n.6, 15.)

Despite Noriega’s arguments to the contrary, it
appears that Noriega is invoking the Third Geneva
Convention as a source of rights—the alleged right to
immediate repatriation under article 118. While the legal
effect of § 5 has not been widely discussed, the plain
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language of § 5 prohibits exactly this type of action.8

The district court appears to have read § 5 similarly,
noting that § 5 “attempts to remove entirely the
protections of the Convention from any person, even a
citizen of the United States, in any American courtroom
whenever the United States is involved.” Noriega II,
2007 WL 2947572, at *4. The Court of Appeals for the
District of Columbia Circuit has also suggested that the
language of § 5 is unambiguous. See Boumediene v.
Bush, 476 F.3d 981, 988 n. 5 (D.C. Cir. 2007) (concluding
that “[s]ection 7 [of the MCA] is unambiguous, as is
section 5(a)”), rev’d __ U.S. __, 128 S.Ct. 2229, 171
L.Ed.2d 41 (2008) (holding that § 7 unambiguously
eliminates habeas jurisdiction but is unconstitutional).

These readings of § 5(a) are consonant with the
MCA’s legislative history, which further suggests that
the express language of § 5 was understood to preclude
individuals from invoking the Geneva Conventions as a
source of rights. See, e.g., H.R.Rep. No. 109-731 (2006)
(“Section 5 of the MCA clarifies that the Geneva
Conventions are not an enforceable source of rights in
any habeas corpus or other civil action or proceeding
by an individual in U.S. courts.”); H.R.Rep. No. 109-
664(II) (2006) (noting that the section “would prohibit
any court from treating the Geneva Conventions as a
source of rights, directly or indirectly, making clear that
the Geneva Conventions are not judicially enforceable

8. The title of § 5, “Treaty Obligations Not Establishing
Grounds for Certain Claims,” indicates that the section clarifies
or changes the domestic effect of the Geneva Conventions.
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in any court of the United States”); 152 Cong. Rec.
S10354-02, S10400 (daily ed. Sept. 28, 2006) (statement
of Sen. Kennedy) (“[T]he bill expressly states that the
Geneva Conventions cannot be relied upon in any U.S.
court as a source of rights.”); id. at S10414 (statement
of Sen. McCain) (“[This legislation] would eliminate any
private right of action against our personnel based on a
violation of the Geneva Conventions.”).

Accordingly, the plain language of § 5 of the MCA,
which is clearly supported by its legislative history,
precludes Noriega’s Geneva Convention claims. As the
Geneva Convention is Noriega’s only substantive basis
for relief he has failed to state a claim upon which habeas
relief could be granted.

III. The Third Geneva Convention

Nevertheless, assuming arguendo that the Third
Geneva Convention is self-executing and that § 5 of the
MCA does not preclude Noriega’s claim, we agree with
the district court that the Third Geneva Convention does
not prevent Noriega’s extradition to France and that
the United States has fully complied with its obligations
under the Convention.

Articles 118 and 119 of the Third Geneva Convention
set forth the permissible duration for the detention of
prisoners of war. Article 118 provides, in pertinent part,
that “[p]risoners of war shall be released and repatriated
without delay after the cessation of active hostilities.”
Third Geneva Convention art. 118. Article 119 further
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qualifies that “[p]risoners of war against whom criminal
proceedings for an indictable offence are pending may
be detained until the end of such proceedings, and, if
necessary, until the completion of the punishment. The
same shall apply to prisoners of war already convicted
for an indictable offence.” Id. at art. 119. As a result of
Noriega’s conviction in the United States, article 119
authorized the United States to prolong his detention
for the duration of his sentence-beyond the cessation of
hostilities between the United States and Panama.
Nowhere, however, is it suggested that a prisoner of war
may not be extradited from one party to the Convention
to face criminal charges in another. Nor do the stated
purposes of articles 118 and 119, as reflected by their
commentary, preclude detention in these circumstances:
article 118 is intended to prohibit “prolong [ed] war
captivity,” while article 119 unambiguously reflects the
intention of the drafters to permit detention of prisoners
of war subject to criminal proceedings. 3 Int’l Comm. of
Red Cross, Commentary: Geneva Convention Relative
to the Treatment of Prisoners of War 541, 556 (J. Pictet
ed.1960).

Article 12 further supports the principle that
repatriation is not automatic. Article 12 provides that
“[p]risoners of war may only be transferred by the
Detaining Power to a Power which is a party to the
Convention and after the Detaining Power has satisfied
itself of the willingness and ability of such transferee
Power to apply the Convention.” Third Geneva
Convention art. 12. As France and the United States
are both parties to the Third Geneva Convention, and
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“the United States sought and obtained from the
Republic of France specific information regarding all of
the rights that the defendant will be guaranteed by
France upon his extradition,” Noriega III, 2007 WL
2947981, at *1, these conditions have been satisfied.9 The
text of article 12 imposes no further limitations on the
ability to extradite prisoners of war, and nothing in
article 12 implies that a contracting party cannot abide
by a valid extradition treaty and extradite a prisoner of
war to another contracting party simply because the
person is a prisoner of war.

Noriega maintains, however, that the omission of the
term “extradition” in article 12 demonstrates that
extradition is not permitted under the article, and that
the district court erred in looking to article 45 of the
Geneva Convention Relative to the Protection of Civilian
Persons in Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 75
U.N.T.S. 287 (“Fourth Geneva Convention”), to define
the term “transfer” as used in article 12 of the Third
Geneva Convention. While article 12 of the Third Geneva
Convention is silent as to extradition, article 45 of the
Fourth Geneva Convention, which parallels article 12
and provides for the transfer of civilians between
parties to the Convention, specifically notes that nothing
in this article “constitute [s] an obstacle to the

9. The United States did not ask France to declare Noriega
a prisoner of war because of the risk that France would interpret
the Geneva Conventions differently from the interpretation of
the United States. Id. Instead, the United States confirmed that
France would afford Noriega the same benefits he has enjoyed
during his confinement in the United States. Id.
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extradition, in pursuance of extradition treaties
concluded before the outbreak of hostilities, of protected
persons accused of offences against ordinary criminal
law.” Fourth Geneva Convention art. 45. The district
court noted the commentary’s definition of the term
“transfer” as used in article 45 as “internment in the
territory of another Power, repatriation, the returning
of protected persons to their country of residence or
their extradition.” Noriega II, 2007 WL 2947572, at *2
(quoting 4 Int’l Comm. of Red Cross, Commentary:
Geneva Convention Relative to the Protection of Civilian
Persons in Time of War 266 (J. Pictet ed.1958)). We agree
with the district court that while the purposes behind
the Third and Fourth Geneva Conventions may be
different, it is still “compelling that the convening parties
expressed an understanding of the term ‘transfer’ which
included extradition.” Noriega II, 2007 WL 2947572, at
*2. To conclude otherwise would mean that a country
would be obligated to extradite a civilian, but not a
prisoner of war, when they are facing identical criminal
charges. We are hesitant to imply such an inconsistent
result, particularly when both articles permit the
transfer of prisoners of war or civilians under the same
limited restraints.10

10. Further, nothing in the Convention indicates that by
obligating contracting parties to prosecute or extradite war
criminals under article 129, contracting parties cannot also
comply with their preexisting obligations to extradite
individuals accused of other criminal charges under valid
extradition treaties with other countries. See Third Geneva
Convention art. 129. As Noriega is not alleged to have committed
grave breaches of the Third Geneva Convention, article 129 is
inapplicable here.
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Accordingly, should any doubt exist as to the
principal holding here, Noriega’s habeas petition would
also be denied because extradition would not violate
Noriega’s rights under the Third Geneva Convention.

CONCLUSION

For the foregoing reasons, the judgment of the
district court is AFFIRMED.
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APPENDIX B — ORDER OF THE UNITED STATES
DISTRICT COURT FOR THE SOUTHERN DISTRICT

OF FLORIDA DENYING WRITS OF HABEAS
CORPUS DATED SEPTEMBER 7, 2007

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 07-CV-22816-PCH
Magistrate Judge Simonton

GENERAL MANUEL ANTONIO NORIEGA,

Petitioner,

v.

GEORGE PASTRANA,
WARDEN, F.C.I. MIAMI,

and

COND LEZZA RICE,
SEC RETARY OF STATE

UNITED STATES
DEPARTMENT OF STATE,

Respondents.

ORDER DENYING WRITS OF HABEAS CORPUS

THIS CAUSE is before the Court on Manuel
Antonio Noriega’s Petition for Writ of Habeas Pursuant
to 28 U.S.C. § 2241; Mandamus Pursuant to 28 U.S.C.
§ 1361; and Other Appropriate Relief Pursuant to
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28 U.S.C. § 1651 (“Petition”). The Court has reviewed
the Petition, the Respondents’ Opposition to Petition,
Petitioner’s Reply Memorandum and relevant portions
of the record in this case, as well as those of the related
criminal case, United States of America v. Noriega, Case
No. 88-0079-CR-Hoeveler. In addition, the Court heard
oral argument on December 13, 2007, and January 8,
2008. This case involves a unique set of circums-:ances
bringing into play the United States’ rights and duties
under the Geneva Convention Relative to the Treatment
of Prisoners of War, August 12, 1949, 6 U.S.T. 3316, 75
U.N.T.S. 135 (“Convention”) and those under the
extradition treaties with France. In summary, Petitioner
asks that the Court prohibit his extradition to France
pursuant to the Certification of Extraditiability and
Order of Commitment entered by Magistrate Judge
William C. Turnoff dated August 29, 2007, in case Misc.
No. 07-21830. Petitioner contends that having been
designated in the related criminal case as a prisoner of
war, subject to the Convention, he may not be extradited
to France. Rather, Petitioner contends, he must be
repatriated to Panama immediately upon his release
from federal prison.

The Respondents argue first that this Court is
without authority to stay Petitioner’s extradition to
France. Alternatively, they argue that on the merits,
Petitioner is not entitled the relief sought because the
Convention permits Petitioner’s transfer by extradition
to France. For the reasons discussed below, the Court
denies the Petition.
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While the present case was just recently filed, the
related criminal case has a long and complex history,
the relevant portions of which follow: On February 4,
1988, a federal grand jury in the outhem District of
Florida returned a twelve-count indictment against
Petitioner and fifteen co-def dants. Petitioner was
charged in eleven counts with: RICO and RICA
conspiracy (18 U.S.C. § 1962 c) and (d)) (Counts 1 and
2); conspiracy to import and distribute cocaine (21 U.S.C.
§ 963)(CDunts 3 and 9); distribution of cocaine (21 U.S.C.
§ 959) (Counts 4, 5, and 10); manufacture of coca ne (21
U.S.C. § 959) (Count 6); conspiracy to manufacture,
distribute, and import cocaine (21 U..C. § 963) (Count
7); and unlawful travel to promote a business enterprise
involving cocaine (18 U.S.C. § 1952(a)(3)) (Count 11 and
Count 12 were dismissed prior to trial).

Petitioner was arrested in Panama in January of
1990. During the criminal proceedings, the presidi g
judge, the Honorable William M. Hoeveler, designated
Petitioner a prisoner of war to be accorded the benefits
conferred on prisoners of war by the Convention. In
April 1992, he was convicted on Counts 1-7 and 11 and
found not guilty on Counts 9 and 10. Petitioner was
sentenced to concurrent terms of twenty years’
imprisonment on Counts 1 and 2, to b followed by
concurrent terms of fifteen years’ imprisonment on
Counts 3-7 and a consecutive term of five years’
imprisonment on Count 11. Petitioner was ordered to
serve concurrent terns of three years’ special parole as
to Counts 3-7. On March 4, 1999, the District Court
reduced Petitioner ’s sentence to thirty years’
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imprisonment. Petitioner was scheduled to be released
on parole en September 9, 2007.

On July 17, 2007, the United States filed a complaint
for the extradition of Petitioner, at the request of the
government of the France, pursuant to its extradition
treaty with the United States. Petitioner has been
convicted in absentia in France on charges of engaging
in financial transactions with the proceeds of illegal drug
trafficking. It appears, and Petitioner does not dispute
that he will, upon his surrender to France, have an
opportunity to challenge the in absentia conviction and
seek a new trial.

On July 23, 2007, Petitioner filed a Petition for Writs
of Habeas Corpus, Mandamus, and Prohibition in the
related criminal case seeking an order that the
Magistrate judge immediately cease and desist with any
proceedings on the extradition complaint. Petitioner
Ergued that the requested ion violated his rights under
the Third Geneva Convention (Geneva III). That
petition for habeas corpus was brought under 28 U.S.C.
§ 2255. After a hearing on August 13, 2007, oeveler
denied the petition for lack of jurisdiction because § 2255
“applies to challenges the sentence imposed, and
[Noriega] has not cited any defect in this Court’s
sentence as to [him].” Because of the pendency of the
extradition proceedings, and the imminency of
Petitioner ’s release from federal prison, and the
expectation Petitioner would immediately re-file his
petition proper under 28 U.S.C. § 2241, Judge Hoeveler
analyzed at length th relevant facts and law relating to
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Petitioner’s claim. Judge Hoeveler then concluded that,
if he did have jurisdiction over Petitioner’s petition, he
would have denied it on the merits. Among his other
conclusions, Judge Hoevelr stated that “a strict
adherence to the terms of [Geneva III], both as to the
letter and the spirit of the Convention, does not mandate
immediate repatriation but rather supports a decision
that Defendant must face those charges which are
legitimately brought against him by other parties to the
Convention, so long as our international obligations
under the Convention are being met.” United States v.
Noriega, 2007 WL 2947572, *4 (S.D. Fla. Aug. 24, 2007)
(Noriaga II).

Petitioner did not file an appeal of that order prior
to the extradition rearing which took place on August
28, 2007 before Magistrate Judge Turnoff. Following
that hearing, Magistrate Judge Turnoff issued a
Certificate of Extraditiability on August 29, 2007.1

On September 5, 2007, again in the related criminal
case, Petitioner filed an Emergency Motion for Stay of
Extradition and a Petition for Writ of Habeas Corpus
Pursuant to 27 U.S.C. § 2241. In those pleadings,
Petitioner asserted that the United States had failed to
comply with the requirements of Article 12 of Geneva
III in that it failed to satisfy itself of France’s willingness
and ability to designate Petitioner as a prisoner of war
and to apply the Convention. That same day, Judge

1. Petitioner does not challenge the adequacy of the
extradition proceeding, only compliance with the Convention.
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Hoeveler granted the Emergency Motion for Stay, in
part, ordering Petitioner to present credible evidence
in support of the claims made in his Petition for Writ of
Habeas Corpus. In response, the parties submitted
their respective proofs and legal arguments.

On September 7, 2007, Judge Hoeveler issued an
order dismissing; the Petition for Writ of Habeas Corpus
and lifting the stay of extradition. Once again, Judge
Hoeveler held that he did not have jurisdiction to rule
on Petitioner’s habeas petition. As Judge Hoeveler
noted, the proper method for challenging a certificate
of extraditiability is filing a petition for writ of habeas
corpus as a new civil action, not filing such a petition as
part of a pre-existing criminal case. However, in
response to Petitioner ’s legal arguments, Judge
Hoeveler declared that if he had jurisdiction over the
petition, he would have denied it on the merits because,
“the United States ‘had satisfied itself . . . [that
Defendant] will be afforded the same benefits that he
has enjoyed for the past fifteen years in nce with this
Court’s 1992 order declaring him a prisoner of war.’”
United States v. Noriega, 2007 WL 2947981, *1 (S.D.
Fla. Sept. 7, 2007) (Noriega III)).2

2. On September 7, 2007, Petitioner filed two separate
notices of appeal. Once notice of appeal ought review of the
District Court’s August 24, 2007 Order denying his Section 2255
habeas petition. The other notice of appeal sought review of
the District Court’s September 7, 2007 der denying his § 2441
habeas petition. On October 5, 2007, the Eleventh Circuit Court
of App als dismissed the appeal of the September 7, 2007 Order

(Cont’d)
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On October 26, 2007, Petitioner filed this Petition.
At the December 13, 2007 hearing, Petitioner explained
that he filed this Petition due to his concern that the
prior two petitions in the related criminal case may have
been procedurally flawed in that a civil habeas corpus
proceeding may be the only proper way to raise
objections to his extradition based on purported
violations of the Convention. He wanted to make certain
he would not lose his right to appeal because of a
procedural error. Nevertheless, at that hearing,
Petitioner acknowledged that Judge Hoeveler had, by
dicta, thoroughly analyzed the merits of Petitioner’s
claims based on the then-existing record. While
Petitioner disagreed with Judge Hoeveler’s conclusions
as to the merits, he agreed to this Court’s suggestion
that it was not necessary for this Court, which agreed
with Judge Hoeveler’s conclusion on the merits, to draft
another lengthy opinion analyzing the relevant facts and
law. Both Petitioner and Respondents agreed that,
under these circumstances, it would be appropriate for
the Court to adopt Judge Hoeveler ’s analysis as
expressed in the August 24, 2007 and September 7, 2007
Orders. However, Petitioner contended that one aspect
of his claim required a new look becaus there was new
additional evidence indicating that France had not

for want of prosecution because Petitio er did not pay the
docketing and filing fees. On October 17, 2007, Petitioner filed
a motion for a certificate of appealability with respect to the
pending appeal of the August 24, 2007 Order. The United States
filed an opposition to that motion on October 18, 2007. That
matter is still pending.

(Cont’d)
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committed to treat Petitioner in accordance with the
requirements of the Convention. Petitioner contended
that because Judge Hoeveler did not have this new
evidence, this Court should reconsider that aspect of
Petitioer’s claim. The Court and the parties all agreed
to this procedure. The Court has proceeded accordingly
by reviewing this new evidence relating to Frances’s
ccmmitment to the State Depa went concerning the
benefits to be accorded Petitioner upon his extradition
to France.

The Court, after reviewing Petitioner ’s new
evidence, and considering the parties’ respective legal
memoranda and oral arguments, and for the reasons
stated at the January 9, 2008 hearing, finds that the
new evidence does not change the result. The Court
finds that tale State Department has received an
adequate commitment that France will extend to
Petitioner, even though he will not be officiary designated
a prisoner of war, the benefits required under the
Convention and that this meets the requirements of
Article 12.3 In doing so, the Court adopts the findings cf

3. At oral argument, Petitioner posited for the first time
that even France committed to extend the benefits of the
Convention to Petitioner without the designation of prisoner of
war, there is no guarantee that France will  fulfil l  that
commitment. As the Court observed at the hearing, it is wholly
speculative and extremely improbable that France would
renege on its diplomatic commitment. First, there is no readily
apparent and compelling reason for France not to fully comply.
To the contrary, in view of the mutually advantageous and long-

(Cont’d)



Appendix B

27a

facts, the legal analysis and conclusions of law relating
to the merits of Petitioner’s claims, set firth in Judge
Hoeveler’s August 24, 2007 and September 7, 2007
Orders.4 For the reasons set Forth in those Orders, as
vented by the findings announced by the Court at the
January 9, 2008 hearing, the Court concludes that
Petitioner has failed to carry his burden of showing that
1e is entitled to the relief sought by his Petition.

The Conventions do not bar Petitioner’s extradition
to France in accordance with the Certificate of
Extraditiability issued, and the United States
has sufficiently complied with Article 12 of the Third
Geneva Convention prior to Petitioner’s extradition.
Accordingly, the Petition is denied, this case is dismissed
and the Clerk shall close it.

standing diplomtic relationship between the United States and
France, dating back to this country’s War for Independence, it
defies logic and common sense to conclude that France would
endanger that relatio hip over its treatment of one criminal
defendant. Second, even in the unlikely event France’ executive
branch failed to abide by its commitment, Petitioner v,ould have
adequate recours to obtain relief from the United States’s State
Department and the French courts.

4. Copies of the August 24, 2007 and September 7, 2007
Orders are attached to the Order and by reference made part of
this Order.

(Cont’d)
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ORDERED AND ADJUDGED in chambers in
Miami, Florida this 14th day of January, 2008.

s/ Paul C. Huck
PAUL C. HUCK
U.S. DISTRICT COURT JUDGE
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APPENDIX C — ORDER DISMISSING
DEFENDANT’S “PETITION FOR WRIT OF
HABEAS CORPUS PURSUANT TO 28 U.S.C. § 2241”
AND ORDER LIFTING STAY OF EXTRADITION
OF THE UNITED STATES DISTRICT COURT FOR

 THE SOUTHERN DISTRICT OF FLORIDA
DATED SEPTEMBER 7, 2007

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO: 88-0079-CR-HOEVELER

UNITED STATES OF AMERICA,

Plaintiff,

vs.

MANUEL ANTONIO NORIEGA,

Defendant.

ORDER DISMISSING DEFENDANT’S “PETITION
FOR WRIT OF HABEAS CORPUS PURSUANT TO

28 U.S.C. § 2241” AND ORDER LIFTING
STAY OF EXTRADITION

THIS CAUSE comes before the Court on the
Defendant’s Petition for Writ of Habeas Corpus
Pursuant to 28 U.S.C. § 2241, filed September 5, 2007.
The United States has responded in opposition. On
September 5, 2007, this Court partially granted
Defendant’s Emergency Motion for Stay based upon
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allegations – which were proven to be untrue – that
Defendant was to be released early from serving the
sentence imposed by this Court. It now appears that
Defendant filed his motion for stay, as well as his petition
for habeas, in an attempt to have this Court reconsider
its prior conclusion that the Geneva Convention Relative
to the Treatment of Prisoners of War, August 12, 1949,
6 U.S.T. 3316, 75 U.N.T.S. 135 (“Convention”) does not
include a ban on extradition of prisoners of war
(“POWs”).

Defendant has chosen to file this request for
reconsideration, i.e., this new petition for habeas
according to 28 U.S.C. § 2241, and has filed this petition
in the criminal case before this Court, rather than
initiating a new action related to the Certification of
Extraditability and Order of Commitment issued in the
extradition proceeding, Misc. No. 07-21830, on August
29, 2007. While the United States has indicated it does
not object to proceeding on this petition as filed, this
Court will not consider this petition as a proper
challenge to the Certification of Extraditability. Such a
challenge must be filed according to the proper
procedures, and the judge to whom that challenge is
assigned will be the proper authority to determine
whether any further stay is required, based upon the
Defendant’s challenge – if any be raised – to the
Certification of Extraditability.

This Court appears to lack jurisdiction according to
28 U.S.C. § 2241 to decide Defendant’s claims regarding
potential future circumstances involving his treatment
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in France. Defendant has not demonstrated any
problems with the current conditions under which he is
serving the sentence imposed by this Court.1

Even if this Court had jurisdiction over Defendant’s
petition, the Court would not find error in the issuance
of the Certification of Extraditability based upon the
arguments presented by Defendant as of this date.
Article 12 of the Convention requires that the United
States satisfy itself “of the willingness and ability of
[France] to apply the Convention,” and the Convention
requires respect for a POW’s status. While the United
States’ assertions are somewhat peculiar, it is
nevertheless the case that the United States “has
satisfied itself . . . [that Defendant] will be afforded the
same benefits that he has enjoyed for the past fifteen
years in accordance with this Court’s 1992 order
declaring him a prisoner of war.” Government’s
Opposition to the Defendant’s Petition for Writs of
Habeas Corpus, at 1.

It is important to note that the United States
did not ask the Republic of France to declare

1. The Court’s September 5 Order partially granting a stay
was entered solely on the basis that, at the time, it appeared
that the Defendant had raised, through a petition filed under
28 U.S.C. § 2241, a legitimate question as to the conditions of
his present imprisonment, i.e., an early release from custody.
As the response by the United States makes clear, there is no
question as to this issue. In any event, Defendant shall not be
subject to early release from the sentence he is serving under
this Court’s authority.
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that defendant is a prisoner of war. Instead
of running the risk that the Republic of
France might interpret the Geneva
Conventions differently than the United
States, the United States sought and
obtained from the Republic of France specific
information regarding all of the rights that
the defendant will be guaranteed by France
upon his extradition. [The] United States has
confirmed through its communications with
France that France will afford the defendant
the same benefits he has enjoyed during his
confinement in the United States that were
mandated by this Court’s Order of December
8, 1992.

Id. at 3. The Court’s reading of the assertions of the
Assistant United States Attorney, supported by the
Declaration of Clifton M. Johnson, the head of the Office
of the Legal Adviser of the United States Department
of State, indicates that Defendant retains all of his rights
under the Convention. “France does indeed intend to
afford [Defendant] all the same rights that he was
afforded during his incarceration in the United States;”
these specific rights are those “to which Noriega was
entitled under this Court’s ruling and as specified in
Geneva III.” Declaration, ¶ 4 (emphasis added).
Regardless of the unique nature of this Defendant, his
POW status attached at least as early as December 1992
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and he retains that status “until [his] repatriation,”
Convention, art. 5;2 to consider this Defendant as
anything less than a POW would not constitute
compliance with the Geneva Convention. This Court
notes the United States’ assertions that the Convention
is being followed, and anticipates full compliance with
the Convention based upon those assertions.

Further, it bears observation that Defendant’s
submitted “evidence” of France’s alleged unwillingness
to apply the Convention consists of hearsay, and is based
entirely upon news reports – many of which lack any
evidence of certified translations to English from the
language in which they first appeared – rather than
direct information from official sources. Defendant
certainly had the ability to contact the alleged speaker,
the French ambassador to Panama, directly and request
a sworn statement; however, no such statement was
provided. Further, the most inconsistent statement, i.e.,
that Defendant “will not enjoy the privileges [of his POW
status],” purportedly made by the Ambassador on July
26, 2007, was prior to this Court’s Order of August 24.
The Defendant’s own submission, again relying solely
on news reports, admits that the “French Foreign
Ministry . . . stated that General Noriega will receive
the same privileges he received in the United States.”

Defendant has suggested that this Court did not
consider certain arguments raised in his earlier

2. POWs also retain the benefits of the Convention even if
convicted as to acts committed prior to capture. Convention,
art. 85.



Appendix C

34a

unsuccessful petition for habeas before this Court.
Defendant asserts that Article 12 “was intended to apply
to transfers between allied Powers during war” and
argues that its only purpose is for such transfers. This
Court disagrees, and already considered this argument
fully, particularly in the context of the criminal charges
pending against this Defendant. A POW’s responsibility
for criminal charges, including those unrelated to the
conflict, clearly is envisioned in Articles 85 and 119 of
the Convention. Moreover, Defendant’s argument is not
consistent with the statements in the Commentary,
International Committee of the Red Cross, Commentary
on the Geneva Conventions (J. Pictet, ed., 1960), upon
which he relies. Indeed, the Commentary reveals that
Article 12 was “largely based” on the experience of the
United States and France in accommodating United
States-captured German POWs in France where there
was a shortage of food. The United States responded
to concerns of the International Committee of the Red
Cross by providing food and clothing to France for
distribution to its own POW camps such that the German
POWs would have their needs met. Commentary, art.
12, n 14.3 There is no statement in the Commentary that
suggests that the United States’ obligation at that time
would have been any different if the German POWs were
interred in a POW camp in a nation which was not a co-

3. The Court also notes that Defendant retains the right,
according to Article 12, “if [France] fails to carry out the
provisions of the Convention in any important respect,” to
petition the United States, either directly or through a
“Protecting Power,” to “take effective measures to correct the
situation.” Convention, art. 12.
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belligerent of the United States. The reference at the
beginning of the Commentary to Article 12 to
“the special case of the transfer of prisoners from one
belligerent Power to another” does not suggest that
Article 12 itself only applies to such transfers; nor does
it suggest that Article 12 prohibits otherwise valid
extraditions. In summary, nothing from the Defendant
compels this Court to change its prior conclusion that
the Convention does not prohibit legitimate extraditions
conducted in compliance with Article 12.

As there is no basis for continuing the stay imposed
by this Court, that stay is lifted as of 5:00 p.m. today,
with the understanding that Defendant will complete
the term of his previously imposed sentence and not be
released until September 9, 2007.

DONE AND ORDERED in chambers in Miami,
Florida, this 7th day of September, 2007.

s/ William M. Hoeveler
WILLIAM M. HOEVELER
Senior United States District Judge
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APPENDIX D — ORDER DENYING DEFENDANT’S
PETITION FOR WRITS OF HABEAS CORPUS,
MANDAMUS. AND PROHIBITION OF THE UNITED
STATES DISTRICT COURT FOR THE SOUTHERN

 DISTRICT OF FLORIDA ENTERED
AUGUST 24, 2007

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO: 88-0079-CR-HOEVELER

UNITED STATES OF AMERICA,

Plaintiff,

vs.

MANUEL ANTONIO NORIEGA,

Defendant.

ORDER DENYING DEFENDANT’S PETITION
FOR WRITS OF HABEAS CORPUS, MANDAMUS.

AND PROHIBITION

THIS CAUSE comes before the Court on the
Defendant’s Petition for Writs of Habeas Corpus,
Mandamus, and Prohibition, filed July 23, 2007. This
Court heard argument from counsel on August 13, 2007.

When this Court determined fifteen years ago that
Defendant was a “prisoner of war” (POW), according to
the Geneva Convention Relative to the Treatment of



Appendix D

37a

Prisoners of War, August 12, 1949, 6 U.S.T. 3316, 75
U.N.T.S. 135 (“Convention”), United States v. Noriega,
808 F. Supp. 791, 803 (S.D. Fla. 1992), it did so primarily
in the context of Defendant’s concerns about the care
he would receive while in custody.1 It would have been
impossible to predict the full course of events which have
brought the parties back before this Court, but some of
those circumstances are far from surprising. For
example, Defendant’s allegedly illegal activities were
never understood by this Court to be limited to the
United States, nor to Panama, and, thus, it was
conceivable that an extradition request might be made
at some future time. Indeed, the charges which form
the basis of the extradition proceedings currently
pending against Defendant, pursuant to a Complaint
filed by the United States in Case No. 07-2183MC UNA,
relate to alleged money laundering activities which
occurred in France from 1988-89, and it may be that other
countries will be interested in bringing charges against
the Defendant.2

1. In an Amended Judgment signed on February 4, 1993,
Docket No. 1519, the Court included its “recommendation”
regarding Defendant’s status as a POW with respect to his
confinement.

2. At the time of the invasion of Panama, $5.8 million was
seized from Defendant’s home in Panama City, and $20 million
in 27 bank accounts was “frozen by various foreign governments
at the request of the United States.” United States v. Noriega,
746 F. Supp. 1541, 1542 (S. D. Fla. 1990).
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Despite the context of the Court’s initial
consideration of the POW claims,3 once the status of
POW attaches, it protects the individual POW until “final
release and repatriation.” Article 5, Convention.
Defendant’s status as a POW, however, does not change
the fact that Defendant presently is incarcerated
according to a valid sentence imposed by this Court. The
Court’s authority at this time, therefore, is properly
directed toward the validity of the sentence being
served, which may be challenged by reference to
28 U.S.C. § 2255,4 or the execution of that sentence,
which may be challenged by reference to 28 U.S.C.
§ 2241.5

Defendant has demonstrated no basis for a writ of
prohibition, nor a writ of mandamus. The only remaining
question is whether Defendant is entitled to a writ of

3. The Court also considered the POW issue in making an
initial determination that none of the Convention’s provisions
divested this Court of jurisdiction over the Defendant. United
States v. Noriega, 746 F. Supp. 1506, 1529 (S.D. Fla. 1990).

4. According to 28 U.S.C. § 2255, a prisoner in custody under
sentence of this Court may move “to vacate, set aside or correct
the sentence.” 28 U.S.C. § 2255 is a “statutory means by which
an individual under federal sentence can obtain federal habeas
corpus review of the sentence imposed.” United States v.
Jordan, 915 F.2d 622 (11th Cir. 1990).

5. Challenges to the execution of a sentence, rather than
to the sentence itself, are to be brought as habeas petitions
under 28 U.S.C. § 2241. See, e.g., Bishop v. Reno, 210 F.3d 1295,
1304 n14 (11th Cir. 2000).
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habeas corpus – but first this Court must determine
whether it has jurisdiction to consider this matter.
As 28 U.S.C. § 2255 applies to challenges against the
sentence imposed, and Defendant has not cited any
defect in this Court’s sentence as to this Defendant,
there is no basis for the exercise of jurisdiction under
this statute.6 As the petition before the Court purports
to rely on 28 U.S.C. § 2255, it therefore is subject to
summary dismissal. However, in light of the
circumstances presented by this case, including the fact
of an imminent hearing in the extradition proceeding,
and Defendant’s planned release from custody in two
weeks, the Court offers several observations as to the
availability of habeas relief under 28 U.S.C. § 2241, in
the event that Defendant seeks immediately to refile
his petition before this Court under 28 U.S.C. § 2241.
The Court does so with the awareness that the question
of such relief is not before the Court and, thus, none of
the following need be reached at this time.7

While 28 U.S.C. § 2241 provides the authority to
issue writs of habeas corpus, such a writ may only issue,
of course, when a petitioner demonstrates entitlement
to that relief; if the question were before this Court at

6. 28 U.S.C. § 2255 provides the statutory basis for a claim
by a federal prisoner that his constitutional rights were violated
during his federal prosecution, including his sentencing.

7. These observations are made for the benefit of the
parties and in the interest of promoting the efficient
administration of this matter.
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this time, the Court would find that Defendant has
demonstrated no such entitlement, as described below.

Defendant asserts that his POW status under the
Convention shields him from extradition at this time,
citing Article 118 of the Convention, which provides that
POWs “shall be released and repatriated without delay
after the cessation of active hostilities.”8 In response,
the United States argues that extradition to France on
the announced charges is consistent with the Convention
because of Article 82, which subjects Defendant, as a
POW, to the “laws, regulations and orders” of the United
States.9 The United States also relies on Article 12 of
the Convention, regarding the transfer of POWs, as
supporting the principle that repatriation is not
automatic, but rather that transfer is permitted under
certain circumstances.10

8. Defendant also argues that only allies in a particular
conflict are entitled to seek extradition of POWs detained
during that conflict. The Court finds no such requirement in
the Convention or in any other cited source of authority.

9. A prisoner of war shall be subject to the laws, regulations
and orders in force in the armed forces of the Detaining Power,
the Detaining Power shall be justified in taking judicial or
disciplinary measures in respect of any offence committed by a
prisoner of war against such laws, regulations or orders.”
Art. 82, Convention.

10. Article 12 provides, in pertinent part, that POWs “may
only be transferred by the Detaining Power to a Power which is
a party to the Convention and after the Detaining Power has
satisfied itself of the willingness and ability of such transferee
Power to apply the Convention.”
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While the Convention at issue is silent as to
extradition, it is notable that one of the other
conventions adopted on that same date specifically
provides that its protections for civilians (as compared
to the Convention’s protections for POWs) do not
constitute an obstacle “to the extradition, in pursuance
of extradition treaties concluded before the outbreak
of hostilities, of protected persons accused of offences
against ordinary criminal law.” Geneva Convention IV
Relative to the Protection of Civilian Persons in Time
of War art. 45, 12 August 1949, 6 U.S.T. 3516 (“Fourth
Geneva”). Moreover, the oft-cited Commentary notes
that the term “transfer” as used in this Article may mean
“internment in the territory of another Power,
repatriation, the returning of protected persons to their
country of residence or their extradition.”
International Committee of the Red Cross, Commentary
on the Geneva Conventions (J. Pictet, ed., 1960)
(“Commentary”) (emphasis added). While the purposes
of the Fourth Convention are different from those of
the Third, it is nevertheless compelling that the
convening parties expressed an understanding of the
term “transfer” which included extradition.11 Article 45

11. The Court does not find compelling the argument that
extradition of POWs is prohibited because there is no mention
of extradition in the Convention, particularly when the
Commentary to the Fourth Convention indicates clearly that
extradition is included within the definition of “transfer.”
In other words, the maxim of statutory interpretation, expressio
unius est exclusio alterius, need not compel a different result.
Indeed, it would be absurd to suggest that a civilian facing the

(Cont’d)
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of the convention protecting civilians parallels Article
12 of the convention protecting POWs, and it is not
unreasonable to include that Article 12 embodies the
same principles – i.e., that transfer of either POWs or
“protected persons” is permitted, but that it should only
take place between parties to the Conventions to
guarantee that the principles embraced in the
Conventions will be respected.12

identical criminal charges, i.e., money laundering in connection
with drug trafficking, would be subject to extradition when a
POW would not – particularly when the charges have no relation
whatsoever to the POW’s status as a member of the armed forces
of his or her home country.

12. The Commentary to that Article also states that the
Fourth Convention:

was not the place to settle in detail the conditions on
which extradition was to take place or the method
of carrying it out; such cases must be decided in
accordance with the laws and treaties in force.
It was nevertheless important to preserve the
existing character of extradition as an act of penal
procedure and to prevent it serving as a pretext for
persecution. The Diplomatic Conference wished to
exclude any extradition treaty concluded, for
instance, under pressure from a victorious Power. It
therefore stipulated expressly that the treaties
referred to were those ‘concluded before the
outbreak of hostilities.

Commentary, Article 45, Fourth Convention. The Court notes
that our extradition treaty with France dates to at least 1909, 37
Stat. 1526. Valentine v. United States, 299 U.S. 5 (1939).

(Cont’d)
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This Court previously determined that Article 118
of the Convention is limited by Article 119.13 Article 119
provides that POWS “against whom criminal
proceedings for an indictable offence are pending may
be detained until the end of such proceedings, and, if
necessary, until the completion of the punishment.”
That provision also applies to POWs “already convicted
for an indictable offence.” Article 119, Convention.
As previously noted by this Court, “[s]ince criminal
proceedings are pending against Noriega, Article 119
permits his detainment in the United States
notwithstanding the cessation of hostilities.” United
States v. Noriega, 746 F. Supp. 1506, 1528 (S.D. Fla.
1990).

This Court stated:

[t]he humanitarian character of the
Convention cannot be overemphasized, and
weighs heavily against Defendants’ [including
the co-Defendants] applications to the Court.

13. Although Article 118 of the Convention provides that
POWs “shall be released and repatriated without delay after
the cessation of active hostilities,” repatriation is not automatic;
for example, a POW may refuse to be repatriated and, as noted
above, POWs facing criminal prosecution may be detained.
Neither is extradition automatic. Procedures established in 18
U.S.C. § 3184 govern the processing of the extradition request,
and this Court has full confidence in Magistrate Judge Turnoff ’s
ability to address all relevant issues and to see that the United
States abides by all governing treaties and laws, including the
Convention.
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The Third Geneva Convention was enacted for
the express purpose of protecting prisoners
of war from abuse after capture by a detaining
power. The essential principle of tendance
liberale, pervasive throughout the
Convention, promotes lenient treatment of
prisoners of war on the basis that, not being
a national of the detaining power, they are not
bound to it by any duty of allegiance. Hence,
the ‘honorable motives’ which may have
prompted his offending act must be
recognized. That such motives are consistent
with the conduct and laws of war is implicit in
the principle. Here, the Government seeks to
prosecute Defendants for alleged narcotics
trafficking and other drug-related offenses -
activities which have no bearing on the
conduct of battle or the defense of country.
The fact that such alleged conduct is by nature
wholly devoid of ‘honorable motives’ renders
tendance liberale inapposite to the case at bar.

Id. at 1529. Clearly, the facts surrounding this particular
Defendant’s status as a POW are far different from those
expressly considered by the parties to the Convention
in 1949.

Defendant is seeking repatriation for a multitude
of reasons, not the least of which appears to be that he
will be shielded constitutionally from extradition to
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France once he returns to Panama. According to the
United States’ prior filings in this case:

it is our understanding that Article 24 of the
Panamanian Political Constitution of 1983 (like
Article 23 of the predecessor Political
Constitution of 1972) as well as Panamanian
statutory law (Article 2508(1) of the
Panamanian Criminal Procedure Code; Article
30(1) of Law No. 23 of December 20, 1986,
governing the extradition of persons charged
with drug-related offenses) do not permit the
use of the extradition process to surrender
Panamanian nationals to foreign countries.

Declaration of Mary Ellen Warlow, Associate Director
of the Office of International Affairs, Criminal Division,
Department of Justice, April 4, 1988, Docket No. 40. The
United States has confirmed recently that the
Defendant would not be able to be extradited if he is
repatriated.14 Defendant has not always insisted on
repatriation; indeed, at one time Defendant himself cited
Article 12, and sought removal to a third country.15

14. During argument, defense counsel stated that he
“didn’t know” whether that was the case, but the Court accepts
the United States’ representation.

15. Defendant “hereby invokes Part II, Article 12 and
demands that the United States of America transfer him out of
their custody to the custody of a willing third country who is a
High Contracting Party so that this willing country may have

(Cont’d)



Appendix D

46a

The Court previously noted the clear conclusion that
Article 12 “limits the ability of the United States to effect
such a transfer” by requiring that the receiving country
be a party to the Convention and willing to apply the
Convention. Noriega, 746 F. Supp. at 1527. No other
restrictions are provided. Defendant has offered no
evidence suggesting that France will fail to abide by the
Convention in its treatment of Defendant.16 According
to the United States, Defendant already has been
convicted in France on criminal charges, and nothing in
the Convention suggests that honoring a treaty between
parties to the Convention concerning extradition for a
criminal offense is prohibited. As consistently stated by
the Eleventh Circuit, “extradition is a function of the
Executive.” Kastnerova v. United States, 365 F.3d 980,
986 (11th Cir. 2004). This Court has a constitutional

the responsibility of applying each section and article of Geneva
Convention III.” Ex-Parte Demand to be Transferred to a
Neutral Third Party Country, Docket No. 185 (emphasis in
original), p 17. Defendant’s demand that he be “immediately
interred in a third country willing to accept him from which he
may be repatriated or released,” id. at 25, presents the question
of what would be the situation if that request had been granted
and Defendant had been sent to France. It seems plausible that
while France was detaining him, France also could have
proceeded with criminal charges against him and, thus, he
would be facing those charges in any event.

16. 1t is clear that France is a party to the Convention and
the United States has represented that France will apply the
protections of the Convention during the detention and
prosecution of the Defendant.

(Cont’d)
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mandate to follow treaties.17 The United States has
elected to pursue the extradition of Defendant to
France, rather than his repatriation to Panama, despite
a pending claim from Panama for the return of
Defendant. It is unclear whether Panama is actively
seeking Defendant’s return, but in any event, any
competing claims for Defendant’s extradition are
matters for the Secretary of State to resolve.

Because both parties have raised the issue, the
Court comments briefly on the argument that the
Military Commissions Act of 2006, Pub. L. No. 109-366,
§ 5(a), Oct. 17, 2006, 120 Stat. 2631 (“Act”), denies
Defendant the ability to raise the Convention in a habeas
(or any civil) proceeding.18 This Court’s reading of § 5(a)

17. “The judicial Power shall extend to all Cases, in Law
and Equity, arising under this Constitution, the Laws of the
United States, and Treaties made, or which shall be made, under
their Authority.” Article III, Section 2, Constitution.

18. lt appears that § 5(a) does not strip a defendant in a
federal criminal proceeding such as the present proceeding
from his or her rights under the Geneva Convention – unless,
of course, the clause “or other civil action or proceeding” is to
imply any other type of proceeding, instead of just any other
civil proceeding. In § 948b(g) of the Act, Congress expressly
limited an “alien unlawful enemy combatant” from invoking
the Geneva Convention during a trial by a military commission,
but apparently has retained the ability of others to raise the
Convention during criminal proceedings in a court. Congress
did not adopt the broader language which had been proposed
by Senator Frist, which would have eliminated the ability of all
persons (including our own soldiers, presumably) to invoke the
rights of the Convention in any proceeding in an American
Court. S. 3861, 109th Cong. § 6(b)(1) (2006).
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of the Act is that it attempts to remove entirely the
protections of the Convention from any person, even a
citizen of the United States, in any American courtroom
whenever the United States is involved. Clearly, § 5(a)
raises concerns, but those are left for another day and
another Court – indeed, it appears that the Supreme
Court soon will address such issues.

This case is temptingly unique – presenting a
plethora of issues, each of which could lead to volumes
of analysis, but most of which are not necessary to the
Court’s decision today. Simply stated, this Court’s role
at this stage of the proceedings is limited. The
temptations here are to expansively comment on the
importance of respect for the Convention, particularly
those provisions relating to treatment of POWs, yet that
is not in dispute, according to the United States.19

Indeed, the United States assures this Court that the
Defendant’s POW status remains respected and will
continue to be respected even after extradition to
France. There is also a temptation to reach the issue of
the constitutionality of the Military Commissions Act of
2006, particularly § 5(a) which purports to affect changes
to the protections of the Convention – but that
argument is only raised in the alternative by the United
States and it would be imprudent for this Court to reach
that issue at this time.

19. The United States, for example, has informed the
International Committee of the Red Cross regarding the French
extradition request, as required by Article 104 of the
Convention. United States’ Supplemental Reply, Docket No.
1708, p. 2.
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In conclusion, the Court notes again that “[i]n order
to set the proper example and avoid diminishing the
trust and respect of other nations,” the United States
must honor fully its obligations according to the
Convention. Respect is earned by being fair and just in
the administration of the law. The Defendant, who,
according to the United States, is 69 years old,20

a grandfather, and apparently far removed from his prior
criminal activities, was convicted as to a number of
extremely serious crimes in this country and has been
charged elsewhere with serious crimes. Thus, his
present appearances notwithstanding, a strict
adherence to the terms of the Convention, both as to
the letter and the spirit of the Convention, does not
mandate immediate repatriation but rather supports a
decision that Defendant must face those charges which
are legitimately brought against him by other parties
to the Convention, so long as our international
obligations under the Convention are being met. Based
upon the circumstances and arguments presented by
the parties, it appears that in this specific instance
examined today as to this very unique Defendant, the
United States is doing so.21

20. The United States reports that Defendant’s date of
birth is February 11, 1938. Complaint, Case No. 07-21830, p. 4.

21. The decision today is also consistent with Articles 5
and 85 of the Convention, as the United States has represented
that Defendant will retain his rights as a POW while in France’s
custody, i.e., presumably through final repatriation.
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This Court never intended for the proclamation of
Defendant as a POW to shield him from all future
prosecutions for serious crimes he is alleged to have
committed. That being said, even the most vile offender
is entitled to the same protections as those owed to a
law-abiding soldier once they have been declared a POW.
It appears that the extradition proceedings should
proceed uninterrupted.22

Based upon the above, it is

ORDERED AND ADJUDGED that the
Defendant’s Petition is denied, without prejudice to
renew as appropriate in relation to the extradition
proceedings themselves.

DONE AND ORDERED in chambers in Miami,
Florida, this 24th day of August, 2007.

s/ William M. Hoeveler
WILLIAM M. HOEVELER
Senior United States District Judge

22. To the extent that Defendant is unhappy with the
outcome of those proceedings, “[a] petition for writ of habeas
corpus is a proper method to contest an extradition order
because there is no direct appeal in extradition proceedings.”
Afanasjev. Hurlburt, 418 F.3d 1159, 1163 (11th Cir. 2005), citing
Kastnerova.


