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lir. HOWARD, from the Committee on the Judiciary, submitted the 
following 

REPORT. 
:The Committee on the Judiciary, to whom was referred the revolition of 

the Senate of the 10th ultimo. in the fdllowing words, to wit: "Resolved, 
That the Committee on the judicial") be instructed to.inquire whether 
the'practice, which to Mlle extent prevails in some of the.departments 
of the goVernment, of appointing officers to fill vacancies Which have not 
occurred during the recess of Congress, but which existed at the preced-
ing session of Congress, is zn accordance with the Constitution; and if 
not, what remedy Rhall be applied." beg leave to report : 

The state of facts..suggosted by the resolution is, that in some of the • departments vacancies hive existed in offices during the session of 'the 
Benito, and have been filled by .appointments made by. the Preisiciont 
during a subliequent recess • of the body; And the committee' are in-
structed to inqiiire whether the appointments thus made in the recess 
are authorized by the Constitution of the United States. 

This instruction plainly requires the committee to give their opin-
ion to the. Senate touching the true intent and meaning of the third 
clause of the • second section, article' 2, of the inatrUment; Thit 
clause is in the folloWing words: "The.  Président shall have .power 
to fill up all vacancies that may. hiippon duringthe recess of the Sen- 
ate, by granting commissions which 	expire at the end of their 
next session." 

The preceding clause sets forth in very clear terms, needing, we 
think, ,no interpretation, the mode in ,which an office shall be 
or, in .other words, receive the. ineunibent. who is to. perform its Tuna-
tions and enjoy itapriVileges and emoluments. It declares that ‘.‘.he 
.(the President) shall have power, by. and. with the consent of the.Benatei 
to make treaties, provided:two-thirds of the Spent concur; and he shall 
nominate and, by and with the advice and consent, of the Senatershall 
appoint. .ambissadOrs, :other .public, ministers .and :consuls,judges_ of 
the Supreme CoUrt, and all other officers of the United Stateamliese 
appointments are not herein otherwise ;provided for„and which shall 
le. established by law; but the Congress may by law vest the. appoint- 
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ment of such inferior officers as they May think proper in the Presi-
dent alone, in the courts` of law, or in the heads of departinents." 

The resolution before us does not relate to those inferior offices 
which May be filled without the consent of the Seniite, but evidently 
to Stich only as'require their advice'and consent.- It is obvious, from 
the language we have quoted, that the responsibility of the Senate, in 
respect to the fitness of a person to be designated by *the Prqsident 
for an office, differs in no respect or degree from his own responsi- 
biliOf for it is clear from the language, that to authorize such person 
to enter upon and take possession of the officel` there must be a con- 
ourrence of the Senate in the designation. This concurrence, in con-
templation of the Constittion, is just as indispensable as a nomina• 
tion ,by the President, and both are plainly made conditions precedent 
to the exercise of the right of the President to appoint. The Senate, 
should they see fit, might, doubtless, give in advance their advice and 
consent to a particular nomination, and the President might after-
wards make the nomination, and then the appointment; though it 
would seem from the language that the President is first to nominate, 
and the Senate then to act; and such we believe to have been. the 
general practice. 13ut it is entirely clear that. neither the President's 
nomination nor the Senate's advice and consent thereto can of them-
selves confer upon the person any right to the office—a right which 
accrues.only when the President has made the appointment. And it 
is quite plain that this preliminary action of the Senate upon a par-
ticular nomination was regarded by, the framers of the instrument as 
an important safeguard and essential protection against the induction 
into office of an unfit person. It was presumed by the framers that 
the Senate, made up of' members from each of .the States, would possess 
local and personal information touching the qualifications of 'persons 
for office, enabling them to correct .any error the President might 
commit in his selections ; and they are therefore charged with the 
duty of examining and passing upon the fitness and propriety of his 
selections. They were set as a cheek upon him and in this respect 
possess a power of' precisely the same nature and the same necessity 
as that of one house of Congress upon the other in the enactment of 
laws ; and we cannot hesitate to regard this power and duty of the 
Senate as one of the high conservative principles of the Constitution 
for the protection and security of the public interests; and the purity, 
intelligence, and integrity of persons charged with the administration 
of the government in its various branches. And we do not suppose 
there has ever been or ever can be any serious denial that such was 
the object of the clause. It would, indeed, be difficult to conceive ofa 
different object. And so important in the judgment of the conven-
tion'was the attainment of this high object, that, so far as language 
was c,apable, they prohibited an appointment to be made until it 
should first have been advised and assented to by the Sinate—with 
the single exception of oases of vacancy happening during the ream 
of the Senate. 

The term vacancy is well understood it is the Want of an incum-
bent authorized to perform the functions of the office. • It may happen 
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by demith;• resigrkation, or any other manner theatatiite May •point out; 
and practibally; under the Constitiitieni it has been held to occur by 
virtue of thi3 act of 'removal by the President of one incumbent and 
the apliointment of 'another • to .his place. 

The Conatitiiticin proVidea that Where a vacancy Shall happen during• 
the recess of the Senate, the President may .fill it up. ,by granting a 
commission, which shall expire at the end of their next session: 

This clause conveys all the power the President i3ossesseii to ap- 
point to and fill an office Without the adVibe and consent 'of the Sen-
ate, except in cases of inferior officers, where Congress may, if 
they see fit, give him the power.. It contemplates the mere tempo-
rary investiture of a person With the Office for present and temporary 
convenience, but which investiture absolutely ceases on the happen-
ing of a future event, namely, the end of the next session of the 
Senate. When this event has •happened, the commission, ipso facto, 
ceases to operate, °Tie impart any authority whatever to its possessor. 
Thus we find the exact termination of the temporary. appointment. 
whioh the President may make under the Obtuse-  in queitiOn. 

The next qUestion to be solved is, When must the vacancy, which 
may thus be tilled and the appointment to whiCh is thus found to ter-
minate, accrue or spring into existence ? May it begin during the 
session of the Senate, or must it have its beginning during -there-
cess? We think the language too clear to admit of reasonable doubt, 
and that, upon principles of just construotibn, this period must hive 
its inceptive point after one Session, has closed and before another 
session has begun. It cannot, we think, be disputed that the period 
of time designated in the clause as "the recess of the Senate," in-
chides the space beginning with the indivisible point of time which 
next follows that at which it adjourned, and ending with that which 
next precedes the moment of the commencement of their next ses-
sion. ,This is the plain, popular meaning of the expression; and we 
dare not, in a question of so much moment, depart from that ancient 
and sound rule for the interpretation of statutes and constitutions, 
which requires that words which are not technical shall receive their 
ordinary papulal. meaning. And we might. observe in this connexion 
that the use of the word "during," before "recess," implying a 
definite beginning and a definite end, seems to leave no room to 
doubt as to what was the period of' time meant. • 

The committee are quite aware, however, that, in order to brim; n  
vaoanoy which has not sprung into existence during the precise 
period we have mentioned, within this temporary power of the Pres. 
ident, the word "happen" has been so construed as to 'embrace, in 
its moaning cases where time vacancy or time Iin-occupaney has com-
menced to exist not within the period of recess but within the period 
of session. AttOrney General Wirt, in an 'opinion given to .Premiident 
J. Q. Adams in 1828, gives the following explication of the phrase: 
"All vacancies that may happen during the recess of the Senate." 
"The most natural sense of this term," lie observes, " is to ohanee, 
to fall out, to take place by accident. But the expression is not 
perfectly .clear. It may mean happen to take place; that is, to orig. 
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inat0; under 'Whii3k. Senie the''PreSident.lyoUld not have the power; to' 
fill •the *kidney:: It may Medi,' also,: without violence to the Oenie.i. 
'happen to' 416,1  under Which Bernie' the President would have the 
right to fill it by his 'thinporary commission. Which of these two 
senses' is to .heproferredl. The ;first seems to me most accordant 
with the' letter of the 0OnstitutiOtil..the'seeond; most accordant With: 
its reason and spirit; The' fileithi4 of the.  ConatitUtion.  seems to me 
to rank 'in . thia: that the' President alone 'cannet'Make a:permanent• 
appanitnent to.those'offices; that to render the.  appointment•pertna7 
nent,'..if .ninit.  receive the Consent of ..the Senate; 'but that whenever a. 

. 	. 	• 	. 

vacancy 'shall exist which *the public interests require to be inime-
dlately filled, and in..filling• Which* the adviCe and-  Consent of the' 
Senate cannot' be immediately asked because of their recess,..the 
President shall have the power of filling it by an appointment to. 
continue only until the Senate Shell.  have passedupon it,-  or, in - the• 
language.  of the ConstitUtion, till the end of the mkt session., The 
substantial-purpoSe of the Constitution was to keep these offices. 
filled '; and powers.  adequate to this • purpose were intended.  to 'be. 
conveyed: But if the Preaident shell not have .  the power to fill a 
vacancy thus circumstanced, the _powers are inadequate to the pur-
pose, and the substance of tho Constitution will be sacrificed to' a. 
dubious construction of its letter." 	* * "Now, if' we interpret. 
the *word happen' as being Merely equivalent to 'happen to exiit,!.  
(as I think we may legitimately do,).  then all vacancies which, froin. 
any casualty, happen to exist When the .Sonate cannot be conaulted.  
as to filling them, may be temporarily filled by the Preilderit, and 
the whole purpose of the•Constitution is completely .accomplished." 

However great may be our adiniration for the distinguished ionree 
of this reasoning, we are unable to see its 'correctness, or to concur• 
in its conclusion. if it be true that the substantial purpose of the 
Constitution was to keep these offices filled, it is ectualiy true that its 
sUbstantitit purpose required . thiit they should be filled by competent. 
and.  fit persons, and that to insure this result the opinion.  of the Sen-
ate must be appealed to and taken in ail cases except vacancies 
whiCh'ocOurdUring the recess, when, of . course, they cannot actor be 
consulted. The language of Mr. Wirt leaves it to be inferred that• 
the filling of the office was the only groat and paramount purpose. 
In..this we think his argument casts out of view *the qualifications' of .  
the incumbent, or at least treats them as Moro incidents. Without ape-
oial importance, and entitled to no weight. in .  interpreting the pro-
vision. We, on the contrary, hold these qualifications to be 'of the. 
highest and 'gravest importance, weighing heavily against the ertifi- 
oial interpretation he gives to the language. Why wero the advice= 
and'Consent'of the Senate required at all, but for the purpose of as-
certaining and passing judgment upon ••theie qualifications? . And 
W115', especially, was the, giving of this' advice and consent made a 
condition precedent—a sine qua non—to the appointment? If the long 
Hat of government defaniters, whose corrupt principles and practices. 
have for the last thirty years to &fatted onr'pelitios and our history 
as to make the successfUl plundering of the public money almost eland-- 
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able achievement in the minclo of vulgar partisans ; if these petty 
offenders, and their reeking memories,..-are not snflicient to demon-
strate that one great object,ot the intervention of 'the Senate was to 
secure fitness and honesty in the incumbents of office, we have but to 
turn our eyes to the stripinidoiiii acts of fraud, felony and treason 
committed even by the members of the President's cabinet during the 
hatriiiing-.Of the'tonspirtio'y which has now taken on the form of open 
and blOody rebelliOn. Had the Senate, 	body, done their whOle 
duty required by the Oonstitutiob, the bad-  men who were continued 
as members of kr. Buchanab's administration could not have plotted 
treason in his cabinet and before his eyes; 

Nor can we concur in the idea that the " meaning of the Consti-
tution mains to result in this :.that the Preaident alone cannot 
make a p?rmanent appointment to these offices, and that to render 
the appointment permanent, it must receive the consent of the 
Senate." What is intended by this rather loose phraseology to, 
doubtless, that there is a difference between the full official term 
established by law arid the temporary term produced by the occur-
rence of a vacancy; but it is obvious enough that this is merely a 
difference of' time, not in functions or duties, which are th'e same in 
both cases; and the more calling the appointment hi the one case 
"porinanent," and in the other not, would seem to be a very unsatis-
factory mode of deducing power to the President under the Consti- 
tution. It is in reality only the inventiori of a phrase not contained-
in,  the text, giving it an effect which the text itself, by the ordinary 
rules of interpretation, forbids. No instrument could long endure 
such experiments. .The rights secured by it woUld . become the sport 
of interested 	and language itself `a-  snare. 

We eqUally - dissent from the construction implied by the substi-
tuted reading, "happened .to exist," for the word "happen" in the 
clause. To say that an event which is to "happen" during a given 
period of tin* may logically be an event which does not happen 
during that period, but during another and an anterior period, seems 
to us to be a perversion of language. • Happen to exist," as here 
employed by Mr. Wirt, is plainly intended as the equivalent of 
" happen to be existing," or " in.existence," and is used to imply 

*hough it does not.) a continuance or prolongation of the event (the 
vacancy) from a point of time anterior to . the recess. Now, it is 
.the 'vacancy that is to " happen. " Certainly any event which has 
begun and become complete, must be said to have happened. But 
if a vacancy once exists, it has in law happened; for it is in itself an 
instantaiieons event. It implies no continuance of' the act that pro-
duces it, but takes abet, and is complete and perfect. at an indivisi-
ble point of time, like the beginning or end of a recess. Once in 
existence, it has happened, and the mere continuance of the condition 
of things.  which the occurrence produces, cannot, without confound-
ing the most obvious distinctions, be taken or treated as.  the (Maar,  rence itself, as Mr. Wirt seems to have done. The words'"duririg 
their' repos," are plainly intended to qualify and limit the term 
"happen." The vacancy is to happen during their recess. Now, 
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if 'the vacancy the President is authorized to fill may (as Mr. Wirt 
and his successors contend) take place indifferently during the recess• 
or during the session, is it not evident that no meaning or effect 
whatever is given to the words " dbring their recess?" Are not those 
words practically expunged froth the Constitution? 

A.gain, we see no propriety in forcing the language from its popu-
lar meaning in order to meet , and fulfil one confessedly groat pur-
pose, (the keeping the office •filled,).while there is plainly another 
purpose of' equal magnitude and importance (fitting qualifications) 
attached to and inseparable from the former. In such .a case the 
argument. cth inccmyettienti has no force, because the anticipated 
evils on the 0110 hand are counterpoised by those on the other, 	• 

But this forced and unnatural interpretation becomes more mani-
fest in its results. Those results would quickly open the way to a 
practical deprivation of all power of the Senate over executive ap-
pointments. For if the President may in the recess appoint to and 
fill an office which during a session of the Semite was vacant,' he 
may omit to make any nomination at.a subsequent session, and at the 
close of it again ap"point Lim under the idea of filling a vacancy, and 
so on from cession to session. In the hands of an ambitious, corrupt, 
or tyrannical executive, this use of the power would soon bring about 
the very state of thins which the Constitution so carefully guards 
against, by requiring, in express terms, that. the advice of the Senate 
shall: first be taken, and its consent obtained. before an appointment 
shall be made. We 'do not hesitate to say that this great safeguard 
of the public rights, interests, and peace is practically prostrated and 
destroyed by the insidious and, to our minds, totally unfounded con-
struction which has been forced upon the clause. 

The committee, in considering the subject, have not overlooked the 
subsequent opinion given by Mr. Attorney General Taney, in 1832, 
and that of Mr. Logati in 1841. Although. the latter thinks the 
question one of no difficulty, and it is, in his mind, so plain as to 
"admit of no doubt, whether it be considered as one of' pure legal 
science, or as matter of public expediency," he carefully avoids 
putting it upon the ground taken by Mr. Wirt, that the word " hap-
pen" may be construed to mean " happen to exist;" which, as was 
too plain, at once revolutionized not only the letter but the apparent 
intention of the clause; but, with a far more adventurous spirit of 
interpretation, puts the claim of power upon the provision that the 
President " shall take care that the laws be faithfully executed." 

If this be the proper location of the power; if, when an office has 
been created by Congress, and, for any cause, whether his own omis-
sion to nom nate or the Senate's refusal to confirm, or the death or 
resignation of an incumbent., the office is vacant, he may fill it undee 
the idea that this clause gives him a substantive power, it is quite 
clear that the other provision, which curbs and shaoklea him with the 
advice and consent of the Senate, is rendered entirely inoperative and 
nugatory. But the simple statement of Mr. Legare's proposition 
seems to us to curry with it its own refutation, and we thorefbre dis-
miss it, with the obvious remark that this clause is only intended as 
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a requirement Upon the~ ExeoutiVe 'that he shall, so 'far as it depende 
on him, -  see to it that the laws are executed faithfully, in the manner 
and by the means Which. they themselves prescribe, not by any means 
Which he may see fit to adopt, unknown to the laws. 

We are aware that this -construction-has been, from tithe . to time, 
sanctioned by Attorney's General,: 'and, as recently as 1866., by 'Mr. 
Cushing, and that the Executive:has, from tune to time, practiced 
upon. it: We are also aware of the: great weight which such a ,Con-
tinueepractioalsconittuotibti is entitled to in considering the meaning 
and intent of as doubtful clause in a public, act. But we have not been 
able to.  convince ourselves that such- is the Character of the ;provision. 
We think the.  language too plain to admit of &doubt Or to'need' inter-
pretation), and : where such is the case; the language •Mnit.• hot be. 
wrested from its naturalsense to avoid asupposed inconvenience. , 

And it' is quite apparent, fioni- all the argnmente•Of the Attorneys 
Generalithat the real foundation .of their conclusions is the-aSauMed 
inconvenience to the public service of permitting an office to remaity 
vacant 'during the recess, Whore '  the vacancy has happened during 
the session and remains unfilled at its close. 

Oases, it is true, Mayoccur, as they have occurred,, wherea-Vacanoy 
may subsist after the session in consequence of the refusal of the 
Senate to.  consent to, or of its .omission to act Upon,-  a nomination; and 
exactly the same inconvenience may result, as it • has on numerous 
occasions 'resulted, from the omission of the President to send in. a 
nomination. It is also an inconvenience that. a . vacitncy, should eon-
tinue for any length of time, whether occurring during the session or 
the recess, and-yet vacancies . must, from the very nature of the case, 
thus continue for a longer or Shorter period. A similar inconvenience 
must necessarily have happened if . the Senate had had, no power 
whatever over appointments, and occurs , from necessity' in the most 
absolute' governinenta. It is unavoidable. All. this, however, , was 

foreseen by the framers of the Constitution when they used 
the language giving the power; and it strikes us as far'more rational 
to conclude that they regarded this temporary inconvenience as out-
weighed by the advantage they had secured.  by requiring all appoint-
ments to offibe, except in cases of vacancy happening in ,the recess, 
'to receive the sanction of the Senate. Their plan'citine as near to 
perfeotion as the nature of the case and the preservation of any 
effective poWer, on •the*part of .  the Senate would admit. 

If, however, it should ever be found that in the practical operation 
of the rule which we assert in opposition to the construction .so long, 
given' to the clause serious inconveniences occur; we cannot doubt the 
power of Congress to provide a remedy of far safer applieation than 
the assumption of a.  power by the Executive not, in our oPinion,. 
granted by .the Constittiti6n.. We see no objection whatever. to the 
enactment of a law which.  Shall, whenever a vacancy or non;occu-
panoy shall occur during the session hi any important office, and *the 
public interests are likely to • suffer before it can be supplied by lied 	the joint action of the President and Senate, enable the President to 
order the duties to be performed' by some public officer to whose ap- 
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pointment the Senate has already consented. This should, of course, 
be done under proper guards and restrictions for the protection of 
the ri4hts of the public. A. general act embodying the necessary 
provisions could, in our opinion, afford as complete a remedy as in 
the nature of things is possible, and remove forever all ground 'of 
-complaint growing out of the exercise of the at least very doubtful 
power in 'question. 

The committee designedly abstain from discussing the power of 
the President to-appoint and send abroad mibieters and other puliiic 
agents to foreign governments without obtaining the previous con-
sent of the Senate, merely observibg that from the very nature of his 
power to make treaties, the employment of such public agents is indis-
pensable. Negotiations could not be carried on without them; and it. 
is quite apparent that their functions do not constitute such an Vice 
as is implied by the term vacancy in the clause we have considereil. 

The committee have called upon the heads of the several executive 
departments for inforMation as tb the extent to which the practice has 
prevailed in their offices 	herewith report to the Senate the replies 
which have been furnished. 

All of which is respectfully submitted, and the committee ask * to be 
discharged from the further consideration of the resolution. 
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POST OFFICE DEPARTMENT, December 29, 11362. . 

SIR I 
have the honor to acknowledio the receipt of your letter of the 2701 

instant, enclosing a copy Of the reselution adopted by the Senate on the 16tix 
instant, on the subject'of. the practice of filling vaeAncies during recess wh!ch 

occurred during the Session 'Of the Senate, and inquiring whether such practice 
existed in thiS dePartment. In reply, I have to say that there bas been no 
instance of such practice In the Post Office Department. 

Very respectfully yours, 
M. BLAIR, Postmaster General. 

Hon. J. Iii. HOWARD, 
Of the Senate Committee on the Judiciary. 

N Av DEPA wrm ENT, January 2, 1863. 

SIR I have 00. 1thnor to acknowledge the receipt of yoUr letter of the 27th 
ultimo, enclosing a (TO of the resolution of the Senate of the 16th, "relative to 
the practice of appOinting officers to 'fill vacaneies'which have not occurred du-
ring the recess of COngress (Sariate,)" and inquiring " how far such practicehas 
prevailed, if at all," in this department, "and whether any of the present incum,  - 
bents hold by Bitch appointments, and if so, what are the offices. they occupy.' 

In reply to your ingiiIries,1 have to state that- I cannot learn that any prac- 
tice has prevailed " in this &pertinent of " appointing officers to 	vacancies 
which have not occurred during the meats " of the Senate. The inqUiry. has 
reference, 'perhaps, to iiiiiiiiintments which may hive been made during the recess 
of the Senate to vacancies that existed and. were not filled during the preceding 
session. •Stieli appointments, if any, must have been too rare, and have occurred 
at intervals WO distant, to constitute a "practice or usage. _ 

On the 16th of July last, day or two prior to the adjournment of Congress, 
an act'weis approved "to establish and, equalize the grades of line officers of the 
United States navy." This act created grades of officers previously 'unrecog-
nized by law in our navy, vix: rear admirals, commodores, &c. As these wore 
new oil 	it must be considered that, until filled, they were vacancies which 
had occurred while the Senate was in session. None of dick: vacancies were 
filled during the session, the Senate not having had time to act on thenomina-
dons that wore sent to that body, and they have been tilled by appointments 
made during the recess. 	 . . 

This course 'was adopted in view of the embarrassment - and 'disorganization Of 
the navy which the law would otherwise have unaimidably created; and it is 
believed to be in conformity not only with precedent and; the opinion of the 
present  Chief Justice and Attorney 'General, July. 19, 1832,'but in conformity 
with the requirements of the law itself 'tinder whieli the appointments were made. 

The nominations of four rear admirals on the active list, and nine on the 
retired list, which. were. sent to the Senate, not having-been acted on, the vacan-cies were filled, diming the recess,In conformity with the opinion referred to. 

With respect to the other new grades created, the fourth section of the law 
provided "that the Secretaryof the Navy shall appoint an advisory board of not less than thiee officers senior to those to be reported' UPOn, :who shall care-
fully scrutinize the active list of line officers above and including the grade of 
masters in the lino of promotion, and report to him in writing those.  who, in the 
opinion of the board, are worthy of fUrther promotion," &c. • and the fifth sec-
tion directed' "that the officers recommended shall be immediately diately Commis- sioned," &o. 

The appointments to these grades, therefore, were made, not only "in accord. 
Rep. Cora. 80---2 
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moo with the Constitution,'! but in obedience to the requirements of the law 
itself. The vacancies happened to exist during the recess—not through any act 
or neglect of the President—and the law, as well as the exigencies of the ser-
vice, required that tkey should be immediately filled. 'The names of the in-
cumbents, and the grades respectively held by them, are shown by the last Navy 
Register printed by order of the Department. 

It was, of course, intended that the nominations should be, and they have 
been, as early as practicable laid before the Senate. 

I am, respectfully, your obedient servant, 
GIDEON WELLES, 

Secretary of the Navy. 
Hon. J. M. HOWARD, 

Committee on the Judiciary, United States Senate. 

ATTORNEY GENERAL'S 
Washington, January 5, 186% 

your letter SIR : I pray, you excuse me for the'dolaY in answering your letter of Decent-
ber.27, written in behalf of the, Judiciary Oomniitteo of the Senate, enclosing 
copy, of a resolution of the Semite of 'December 16, "relative to the practice of 
appointing officers to fill vacancies which Intim not occurred during the recess 
of Congress," (Sonate,) and asking " how far such practice has prevailed, if at 
all, in. your (my) department of the government, and whether any of the present 
incumbents hold by such' appointments?' 	• 

I believe that pie recital in the Senate's resolution, that the' practice of making 
such appointments has, to some extent, prevailed, is strictly true. As far. as 
my knowledge goes, it began as far back as (If not before) President Monroe's 
time. There are fewer instances of the exercise of the power in this depart. 
ment than in any other; only, I suppose, because there aro much fewer officers 
registered in this department than in any other. 

I have caused search to be made in the archives of this office, and do not find 
(and do not believe) that "any of the present incumbents hold bysuch appoint-
ments." If there be any such ono, it is an accidental omission, unknown 
tome. 

The latest instance of such an appointment, connected with this departMelit, 
is that of Mi. Justice Davis, of the Supreme Court. But he dOes not hold by 
that appoifittnent ; for as soon as the Senate convened, and before ho took his 
seat upon the supreme bench, he was nominated• by the President, confirmed 
by the Senate, and commissioned in due form of law. Of course, he holds his..  
office now by that permanent and perfect title. 

I have the honor to be, with great respect, airy your obedient servant, 
EDW. BATES, 

Hon.. Senator How A RD,. 4v., 4c., 

DEPARTMENT OF STATE, 
Washington,.January 12, 1863. 

Sift : I have the honor to acknowledge the receipt:of your letter of the 27th 
ultimo, enclosing a copy, of a resolution of . the Senate,making, inquiry ybetbier 
the. practic,o "of appointing officers to fill vacancies which have..not occurred. 
during the recess of Congress, but which existed at the preceding, session. of 
Congress, is iu accordance with the Constitution, and. if not, what remedy,shall 


